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Law OF MASTER AND SERVANT.—The interesting and val- 
uable paper on this subject which we publish in this number 
is from the pen of the Hon. Francis Hilliard, of Worcester, 
Massachusetts, the well-known law writer, and has been pre- 
pared at our instance. Upon the topics upon which the ar- 
ticle treats he has collected and arranged the cases with care. 
No lawyer in this country, perhaps, is more familiar with the 
course of adjudication on the subject he discusses, and we are 
glad to have an opportunity of presenting our readers with 
his article. 





Texas State Bonps IN AID oF Raitway Com- 
PANY—-MANDAMUS TO STATE COMPTROLLER.— We _pub- 
lish in this number the opinion of the majority of the 
Supreme Court of Texas, holding that the comptroller of 
that state could not be compelled, by mandamus, to counter- 
sign and register 500 bonds of the state, of $1,000 to 
the International Railroad Company. The case is one of 
great importance in Texas, and of considerable interest gener- 
ally. The case was originally argued in May. The court 
composed of four justices, were divided, and, under the con- 
stitution, a special justice was appointed, whose opinion we 
present to our readers. Two of the justices dissented. We 
incline in opinion with the special justice. The case was very 
ably argued by the attorney general of the state, Mr. Geo. 
Clark, for the comptroller. Wedo not know who argued the 
case against him. 





Stamp Duty ON WRITTEN INTRUMENTS—LAaTE ACT oF Con- 
GRESS,—The following is the text of an important statute on 
this subject passed at the recent”session of Congress: ‘‘That 
all instruments, documents, and papers heretofore made, signed, 
or issued, and subject to a stamp duty or tax, under any law 
heretofore existing and remaining unstamped, may be stamped 
by any person having an interest therein, or where the original 
is lost a copy thereof, at any time prior to the 1st day of January, 
1876; and said instruments, documents, and papers, and any 
record thereof, shall be as valid to all intents and purposes as 
if stamped when made, signed or issued ; but no right acquired 
in good faith, shall in any manner be affected by such stamp- 
ing as aforesaid: Provided, That to render such stamping in- 
valid the person desiring to stamp the same shall appear with 
the instrument, document, or paper, or copy thereof, before 
some judge or clerk of a court of record, and before him affix 
the proper stamp, and the said judge or clerk shall indorse on 
such writing a copy or certificate, under his hand when made 
by said judge, and under his hand and seal when made by said 
clerk, setting forth the date at which and the place where the 
stamp was so affixed, the name of the person presenting said 
copy, the fact that it was thus affixed, and that the stamp was 
duly cancelled in his presence.’’ 





The Revised Statutes of the United States—The 
Printing and Distribution of the Laws of Con- 
gress. 

We elsewhere print in full the text of the recent act of 

Congress which provides for the printing and distribution of 





the revised statutes of the United States, and also of the 
acts of future sessions of Congress, with regard to the sale 
of these laws to private persons. The act is not as clear as it 
might have been made, but it is to be inferred that both the 
revised statutes and the subsequent volumes of statutes at 
large are to be sold by the secretary of state to private indi- 
viduals at the cost of paper, presswork and binding, with ten 
per cent. added thereto. 


We have taken the following interesting items with refer- 
ence to the revised statutes of the United States, from the 
Chicago Legal News: ‘‘ Not to exceed one hundred copies of 
the act revising and consolidating the statutes of the Unitcd 
States, were printed in book form. The object in printing 
these was to get a perfect copy to present to the president 
and the proper officers of the house and senate for signature. 
Mr. Poland, the chairman of the committee on revision in 
the house, secured one copy foreach member of the judiciary 
committee of the house. Mr. Ward, member from this city, 
presented his copy to the Chicago Law Institute, where it may 
now be examined by the members. It is a valuable gift. It 
makes a volume of 1,035 pages. It will save the profession 
an untold amount of labor in not requiring them to hunt over 
the acts of Congress for many years to find any general law. 
As important questions have already arisen as to the effect of 
the repealing chapter upon the bankrupt and other laws that 
are incorporated in the revision, but have been amended at 
the present session, which amendments have hot been pub- 
lished in the revision, we publish below the two sections of 
the repealing chapter bearing upon these questions : 


‘« «Sec. 5,596. Allacts of Congress passed prior to the first 
day of December, one thousand eight hundred and seventy- 
three, any portion of which is embraced in any section of 
said revision, are hereby repealed, and the section applicable 
thereto shall be in force in lieu thereof ; all parts of such acts not 
contained in such revision, having been repealed or super- 
seded by subsequent acts, or not being general and permanent 
in their nature: Provided, that the incorporation into said 
revision of any general and permanent provision taken from 
an act making appropriations, or from an act containing other 
provisions ofa private, local or temporary character, shall not 
repeal or in any way affect any appropriation, or any provi- 
sion of a private, local, or temporary character contained in 
any of said acts, but the same shall remain in force ; and ail 
acts of Congress passed prior to said last named day, no part 
of which are embraced in said revision, shall not be affected 
or changed by its enactment.’ 


‘« «Sec. 5,601. The enactment of the said revision is not to 
affect or repeal any act of Congress passed since the first day 
of December, one thousand eight hundred and seventy-three, 
and all acts passed since that date are to have full effect as if 
passed after the enactment of this revision, and so far as such 
acts vary from, or conflict with, any provision contained in 
such revision, they are to have effect as subsequent statutes, 
and as repealing any portion of the revision inconsistent there- 
with.’”’ 
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*‘Councils of Honor.’’ 


Regulations have just been issued in Berlin, for the for- 
mation of ‘councils of honor’’ among Prussian officers. 
Every officer who considers his honor attacked by a comrade 
is required to give information to this tribunal, and no duel can 
come off without, its approval, nor until the failure of any 
other solution. The president of the tribunal is to be pres- 
dent at the duel to see that it is properly conducted. Officers 
engaged in duels are not to be subject to criminal proceedings 
unless the occasion or issue of the encounter is a violation of 
the rules of honor, such as a serious, unprovoked insult. ‘I 
will no more,’’ says the emperor, according to the London 
Times, ‘‘ tolerate in the army an officer who wantonly attacks 
the honor of a comrade, than an officer who does not know 
how to guard his own honor.’’ 


The above, which we take from an exchange, reads more 
like a dream of the feudal ages than like a serious regulation 
published for the government of the officers of the army of a 
Christian nation. It seems in the highest degree gro- 
tesque that a tribunal should be established in a civilized state, 
whose function it. is to determine whether or not a duel shall 

‘be fought, and whose president in the event the question is 
decided in the affirmative, is to attend upon the field of honor 
and see fair play. The dictates of common sense would, seem 
to be satisfied if the functions of such a tribunal were limited 
to the ascertaining of which party is in the wrong, and to the 
punishing of the wrong doer. 

That an army to be efficient must be led by men whoare so 
punctilious and sensitive that nothing but blood will sat- 
isfy their wounded honor, is a conclusion not justified by 
history. The English Court of King’s Bench, has more than 
once punished as murderers British officers who have killed 
others on the so-called field of honor. This was done in the 
case of Captain Alexander Campbell, within the memory of 
men still living. And yet the soldiers of no nation have sur- 
passed in valor those of Great Britain. Braver troops 
never confronted an enemy than the eighteen thousand Brit- 
ish that defended the cheateau of Hougomont. and stood like 
a wall of fire on the plateau of Mont Sainte Jean, and, while 
their allies deserted them on every side, hurled back the le- 
gions of him whose name was an army in itself. ~The men who 
commanded the armies of Cromwell, which placed their feet 
upon the necks of the aristocracy of England; which con- 
quered Ireland, and which spread dismay to the hearts of the 
most resolute legions of the continent, would have scorned 
any proposal to settle an affair of injured honor by fighting 
a duel. And yet the great Turenne, under whose leadership 
they fought on the continent, declared that he, for the first 
time, beheld in them his boyish ideal of the soldier. They 
rejoiced at the sight of the enemy, and betrayed on every 
field the “‘ fierce desire of battle.’’ 


* * j%* “No thought of flight, 


None of retreat; no ufbecoming deed 4 


That argued fear; each on himself relied, 
As only in his arm the moment lay 
Of victory.” ® * * 

Fortified places which seemed impregnable could not with- 
stand the fury of their assault ; and the most tried and disci- 
plined battalions were scattered before the terror of their on- 
set. And yet so far were they from the spirit of chivalry 





which fights duels, that they sang psalms through their Noses 
on the field of battle, attributed their astonishing victories 
not to their own prowess, but to the grace of God; and it 
was no infraction of discipline for a corporal to preach a ser- 
mon upbraiding his colonel for ungodliness. 


The common law may perhaps be justly accused of paying 
too little regard to the honor of the citizen. It is true that 
a defamation of one’s character is actionable, but it is only 
upon the theory that it has caused him pecuniary damage. 
The common law in such cases takes no account whatever of 
his injured feelings. And no matter how grievously one 
one man upbraids or insults another in private, so that the 
injury does no extend beyond mere words, the common law 
affords no redress. Nay, it does not even hold insulting 
words, in any case, a justification of an assault; although if 
such words lead to an assault, and the assaulted party brings 
suit against his assailant for the supposed injury, the oppro- 
brious words which led to the assault will be looked to in mit- 
igation of damages. The civil law, as administered in Ger- 
many, and perhaps elsewhere in Europe, appears to be differ- 
ent. It constantly punishes opprobrious language, and thereby 
protects its citizens against private insult, and in so doing pro- 
tects the public against breaches of the peace. In this we think 
it proceeds upon a much more enlightened principle than the 
common law. We believe that the citizen has as strong a 
right to demand of the laws of his country protection against 
the pain and degredation of private insult, as against the pe- 
cuniary loss occasioned by public defamation. We place the 
question also upon the higher grounds of public policy; we 
assert our strong conviction that the state is as deeply inter- 
ested in protecting and upholding the Aonor, asthe lives and 


liberties of its citizens. And viewing the matter in this light, 


the resolution of the old emperor seems grounded upon a lib- 


eral and enlightened principle ; although we confess that the . 


establishing of a tribunal, judicial in its nature, whose func- 
tion it is to determine when a duel shall be fought, and whose 
presiding judge is to preside at the fighting of the same, up- 
sets all our ideas of the purposes for which judicial tribunals 
are instituted. 





Master and Servant. 


The responsibility of one man for the contracts or wrongs 
of another is a subject which has given rise to numerous con- 
troversies, and upon which the law in some respects is not fully 
settled. Master and servant is one comprehensive relation 
under which these questions have arisen ; another, is principal 
and agent. Between these two connections the line is not 
very distinctly drawn, and to some extent, indeed, they may 
be considered as equivalent or synonymous. In general it 
may be said that the technical meaning of the word servant, 
substantially in correspondence with its popular meaning, is 
that of an employment somewhat inferior to an agency. A 
servant is one rather employed to perform some service, with 
no further /vust¢ than that necessarily involved in such service ; 
while an agent, in addition to the work which he is to perform, 
is often or generally entrusted with property of the principal. 
The servant acts under a naked power ; the agent has a power 
withaninterest. Partly as the result of this difference, legal con- 
troversies which grow out of the relation between master and 
servant are more frequently cases of wrong ; those which per- 
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tain to agency are actions of contract, including, however, the 
wrong of fraud, which may be said to constitute the connect- 
ing link between tort and contract. 


Some recent cases turn upon the point, what is necessary 
to constitute the technical relation of master and 
servant. In Brady v. Giles 1 M: & Rob. 494, Lord ABINGER 
left it to the jury whether the person guilty of negligence 
was the servant of the defendant. In Lackawanna v. Chene- 
with, 52 Penn. St. 382, a railroad company was held liable 
for an injury where the plaintiff was allowed to attach a 
freight car to a passenger train, though contrary to the “‘ instruc- 
tions and rules’’ of the road, and though agreeing to “‘ run 
all risks,’’ and although he agreed to attend to the brakes on 
his car; the last circumstance did not make him their servant. 
In Flinn v. Philadelphia, 1 Hous. 469, where. the defen- 
dants, a railroad, were accustomed, when live stock carried 
upon the road was attended by the owner, to issue a free 
drover’s ticket, upon his paying the freight and releasing 
them from all liability for the transportation, also to make a 
discount of 25 per cent. upon the freight, and the plaintiff, a 
drover, was injured by a collision, he was held to be a /ass- 
enger, not a servant of the road, and to have a right of 
action. In Williamson v. Wadsworth, 49 Barb. 294, the 
civil engineer and traveling agent of a manufacturing com- 
pany was held to be a servan¢ within the meaning of a statute 
which makes stockholders personally liable for debts due to 
their laborers, servants and apprentices. One who makes 
temporary use of the services of another’s servant may he 
liable for the acts of such servant. Wood v. Cobb, 13 Al- 
len, 58. 

The same liability arises though a person is not the owner 
or manager of a steamboat, and has no authority to hire, con- 
trol, or discharge its employees, if it is navigated by him or 
for him. And if navigated by him or for him jointly with 
another person, the acts and negligence of such employees 
are, in law, those of him and his associates, jointly, and sever- 
ally. Fay v. Davidson, 13 Minn. 523. 


Evidence of the contract between the plaintiff and the de- 
fendant corporation, in which the plaintiff agreed to keep 
defendant’s horses and to furnish them with hay and other 
things, and to board a man in case the defendant should re- 
quire a man to take care of the horses; and evidence that B 
was in the defendant’s employ, and that he was sent to take care 
of the horses by another of the defendant’s servants, and in 
accordance with the recommendation of the defendant’s gen- 
eral superintendent, is sufficient to leave to the jury the ques- 
tion whether B was the defendant’s agent while furnishing 
hay to the horses, and consequently rendered the defendant 
liable for B’s negligence. Stone v. Western, 38 N. Y. 240. 

The defendant, having hired a horse and carriage from the 
plaintiff, intrusted the horse to A., the servant of B., an 
inn-keeper, to be fed. In consequence of A’s nct replacing 
the bit, the horse became unmanageable, and the horse and 
carriage were damaged. Held, A. was to be considered as the 
defendant’s servant, and the action was maintained. Hall v. 
Warner, 60 Barb. 198. 

A gas company, having been notified that gas was escaping 
from pipes which it had introduced into the cellar of a house 
at the request of A., the occupant, sent S., one of its serv- 





ants, to ascertain where the leak was. He lighted a match in 
the cellar, and caused an explosion, which severely injured 
A’s child, seven years old, who was in the house. Held, an 
action by the child against the company should be sustained, 
although the pipe was put.in by the plaintiff’s father, as the 
duties of S. extended to finding the leak, and the accident 
originated in the improper method of examination. Lannen 
v. Albany, etc. Co., 46 Barb. 264. 


Where money was sent by express to B., in care of K., 
with the consent of B., and K. delivered the money to F, 
who absconded with it, and the jury found that F. was not 
the agent of the person sending the money ; held, it must be 
taken that B. consented that K. should act for him and that 
the person sending the money was not responsible if K. failed 
to deliver the money to the right person. Sykes v. Bates, 26 
Iowa, 521. 

V. was a passenger on a street horse-car, and, on its arrival 
at a point of intersection with a steam-railroad, the crossing 
was occupied by a train of steam-cars, and the horse-car 
stopped to wait the passage of the train. After the train had 
crossed the street, the flagman of the steam railroad signaled 
the driver of the car to go forward, and he did so, and at the 
same time the train backed and struck the car before it had 
quite crossed the track, injuring V. Held, in an actionagainst 
the horse-railroad, the fact, that the driver had been directed 
to obey the signals of the flagman, and did so obey them, did 
not make the flagman an agent of the horse-railroad. Chicago 
v. Volk, 45 Ill. 175. 


One receiving his share of the crop for work on land is not 
a servant. Burgess v. Carpenter, 2 S.C. 7. See further, 
Killion v. Power, 51 Penn. St. 429. 


The distinction between servant and contractor has given 
rise to very numerous cases relating to the liability of an al- 
leged master for the wrong or neglect of hisemployee. The 
decided weight of modern authority is, that a contractor is 
not a servant, chiefly upon the ground that he assumes an in- 
dependent responsibility, and is not under the control of 
his employer with reference to the mode of executing his 
contract. It is obvious, however, that servants working for 
stipulated wages, are still contractors ; and the numerous and 
conflicting cases upon the subject have turned upon the precise 
relative position of the parties, on terms of mutual agreement 
which established one or the other of these relations. That 
the employee follows an independent occupation in which he 
may be presumed skillful, is not decisive against the employ- 
er’s liability. Thus, in Brackett v. Lubke, 4 Allen, 138, the 
employee was a carpenter, hired to repair an awning, which 
afterwards fell upon the head of a passenger in the street, and 
the defendants, the employers, were held responsible. In 
Sadler v. Henlock, 4 Ell. & B. 570, Lord CAMPBELL says: 
‘¢ What difference can it make that Pearson was an independent 
laborer to be paid by the job. The defendant might have 
said ‘fill up the hole in the road, dut notas you are now doing 
it, lest when a horse goes over the place he may be injured.”’ 
Ib. 579. In the same case (Ib. 578), CROMPTON, J., says: 
“¢TIt is only on the ground ofa contractor not being a servant 
that I can understand the authorities’ that the work, in the 
prosecution of which an injury was done, was performed upon 
the land of the defendant, and, more especially, that it nat- 
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urally or necessarily produced what the law deems a nuisance, 
are considerations which have sometimes had much weight 
in charging the owner of such property for the negligence of 
even a contractor. See Chicago v. Robbins, 2 Black, 418 ; 
Storrs v. Utica, 17 N. Y. 104; McCamus v. Citizens, etc., 
40 Barb. 380; Silvers v. Nerdlinger, 30 Ind. 53. As has 
been already remarked, however, the weight of authority 
recognizes the distinction between a contractor and a servant ; 
and the leading case of Bush v. Steinman, 1 B. & P. 404, in 
which it was noticeably disregarded, may be considered as 
now overruled. 


While the liability of the master for the mere negligence 
of his servant seems perfectly well settled, the cases are not 
entirely reconcilable with reference to his liability for wdfu/ 
wrongs of the servant, though done in connection with the 
master’s business. The strong tendency, however, of the 
more recent decisions is, to hold the master equally respon- 
sible for both classes of injury. The question has of late 
been most frequently raised in actions against railroad com- 
panies for acts of force, unjustifiable in kind or excessive in 
degree, committed by their conductors or other officers from 
violation of the rules of the company. 


In Seymour v, Greenwood, 30 L. J. Ex. 378; 7 H. & N. 
358, Wiiiams, J., well expresses the principle of liability 
upon which the most recent cases seem to proceed. ‘‘It is 
argued that, though it cannot be denied that the-defendant 
authorized his guard to superintend the conduct of the omni- 
bus, generally, and that that authority must include an author- 
ity to turn out any passenger who misconducts himself, yet 
that it gives no authority to turn out an unoffending passen- 
ger. But by giving the guard authority to turn out an offend- 
ing passenger, the defendant necessarily gave him also author- 
ity to judge for himself who should be considered an offend- 
ing passenger.’’ Acc. Goff v. Great, 3 El. & El. 672, where 
the act complained of was the arrest of the plaintiff for the 
benefit of the company, there being authority to arrest a 
passenger for traveling without payment of his fare, and the 
court held that the station-master and the policeman had im- 
plied authority to arrest those whom he believed to be guilty, 
and if there was a mistake, it was a mistake made within the 
scope of their authority. 

But in the late case of Poulton v. The London, etc., L. 
R. 2 Q. B. 534, the important distinction was made that 
when a railroad company would itself have no right to arrest, 
a wrongful arrest by one of its employees would not render the 
company liable, as where the plaintiff was detained in cus- 
tody by.two policemen, under the orders of the station mas- 
ter, for non-payment of the freight of a horse, the company 
would have a right to detain the horse, but not to arrest the 
owner, and therefore the action for false imprisonment did 
not lie. 

Some other leading cases will-show the course of authority 
upon the same subject. 

The general rule is laid-down that a master is liable, where 
an act, though done without special orders, is one which the 
servant was justified in doing, and was unskilfully done. Gil- 
martin v. N. Y., 55 Barb. 239. 


The plaintiff’s horse, in charge of his servant, who was guilty 
of negligence, was killed in consequence of a span of horses, 





belonging to the defendant, which had run away with his 
coachman, it running against a feed wagon. Held, although 
A. was guilty of no fault or negligence, the action was main- 
tainable if A. caused the injury by running against the wagon, 
though solely with a view to his personal safety, if the act 
was a prudent one for the purpose of stopping the horses. 
Wolfe v. Mersereau, 4 Duer, 473. 


A master is responsible where his servant, while felling trees 
by his order, and in the scope of his business, either wilfully 
or negligently trespassed upon land of the plaintiff. Luttrell 
v. Haden, 3 Sneed, 20. The defendant gave a general direc- 
tion to his servant to clear the snow from a roof, which was 
done by throwing it into the street, whereby a man was killed. 
Held, under a statute which authorized an action for an in- 
jury causing death, the master was responsible. Althof v. 
Wolf, 2 Hilt. 344. 

A city railroad is liable for the forcible and malicious ejec- 
tion of a passenger from the platform of a car, it being left 
to the driver to determine whether a passenger is unlawfully 
on the platform. Meyer v. Secord, 8 Brown, 305. So an 
action was maintained where the defendants, omnibus propri- 
etors, directed their guards to remove disorderly passengers, 
and one of the guards, erroneously considering the plaintiff 
disorderly, ejected him carelessly and with excessive force. 
Seymour v. Greenwood, 7 H. & N. 356. 

On the other hand it has been sometimes held, though this 
can hardly be considered the prevailing rule, that, if the ser- 
vants of a railroad, exceeding their authority, unlawfully expel 
a passenger from the cars, the company is not liable ; nor for 
any unnecessary violence in ejecting a passenger. Hibbard v. 
N. Y., 15 N. Y¥. 455. 

The defendant, owner of a bridge, employed A. as toll- 
keeper. A vicious dog of A. bit the plaintiff, but the defend- 
ant had not personally kept or harbored the dog, nor author- 
ized the keeping of him, nor was the dog necessary for the 
business in which A. was employed. Held, the defendant 
was not liable. Baker v. Kinsey, 38 Cal. 631. 

An action was held not maintainable under the following 
circumstances: The infant son of the plaintiff asked leave 
of B., the defendant’s servant, to ride on a wagon which B. was 
driving. B. said he might ridewhen he got up the hill. A. 
caught hold of the wagon between the front and hind wheels. 
B. started the horses into atrot, and A. was thrown down 
under a wheel and badly hurt. Wright v. Wilcox, 19 Wend. 
343- 

And the general rule has been laid down that a master is not 
responsible for the wilful or criminal wrong or trespass of his 
servant. Jones v. Hart, 2 Salk. 440; Coleman v. Riches, 
16 Com. B. 104; Hubbersty v. Ward, 8 Exch. 330. Or 
that the injury must arise in the execution of some service, lawful 
in itself, but negligently or unskilfully performed, and not bea 
wanton violation of law by the servant, though occupied 
about the master’s business. Moore v. Sanborne, 2 Mich. 519. 

This was the point decided in the leading case of McManus 
v. Crickett, 1 E. 109, where the Court of King’s Bench went 
into an examination of all the authorities, and after much dis- 
cussion and great consideration, held that, by committing: a 
wilful wrong the, servant virtually abandoned his master’s 
business, who, therefore, was not liable to the party injured. 
And text books of authority have favored this view. See 2 
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Greenl. Evi. 52, 1 68; 2 Kent, 5th ed. 258; 1 Sharsw. Black- 
stone, 431. 

The plaintiff, having purchased a railroad ticket, applied 
to A., the employee charged with that duty, to have his 
baggage checked, and by abusive language and threaten- 
ing gestures provoked a quarrel, in which A. struck him with 
a hatchet. Judgment for the defendant. Little v. Wetmore, 
19 Ohio St. 110. An incorporated district is not liable in 
trespass for illegal service of a horse of the plaintiff, by one 
of its officers, for alleged violation of an ordinance which did 
not actually occur. Fox v. Northern, 3 W. & S. 103. 

A leading case on this subject is Coleman v. Riches, 16 
Com. B. 103. That was action against a wharfiinger for the act 
of A., his servant. A. fraudulently and falsely signed a receipt, 
acknowldging the delivery of certain wheat of B. at the 
wharf, to be shipped to the order of the plaintiff, 
whereby the plaintiff was led to pay the price to B. It ap- 
peared that the plaintiff was accustomed, with the knowledge 
of the defendant, to pay for all wheat delivered for him at the 
wharf, upon the seller’s producing the defendant’s receipt. 
It was held that the act of A. was not so far within the scope 
of his authority or course of employment as to render the de- 
fendant liable to the plaintiff for the loss sustained by the 
payment made to B. Jervis, C. J.,says,p.117: ‘* Thede- 
fendant’s agent had only authority to give receipts for goods 
which had, in fact, been delivered atthe wharf. * * * Nu- 
merous actions were brought * * * against news-agents 
for libels contained in newspapers sold by their servants over 
the counter ; the liability of these persons was put * *- * 
upon the ground that the servant was acting strictly within 
the scope of his employment, and consequently the master 
was liable for his act. So, where bakers have been held to be 
liable criminally for the excessive and exorbitant use of alum 
in making bread. * * * So, also, in the various cases 
against brewers for the illegal use of drugs in their trade. So, 
in the case of a servant negligently driving his master’s car- 
riage. * * * When Board gavea receipt for wheat which 
had never been delivered, * * * he was not acting for 
his master, but contrary to his duty, and against his master’s 
interest.’’ (See also Grant v. Norway, 10 Com. B. 665 ; 
Hubbersty v. Ward, 8 Exch. 330.) Inthe same case—p. 119, 
CREPWELL, J., pointedly says, ‘‘ He was not employed to 
represent that to be true which he knew to be false.’’ 

F. H. 





New Bankrupt Amendment—Construction and 
Practice under it—Judge Blacthford’s decision in re 
Scull. 


When the amendatory bankrupt act of June 22, 1874, was 
passed, the number of petitions in involuntary bankruptcy 
filed in Judge BLarcHrorpD’s court between December 1, 1873, 
and June 22, 1874, was 346. Of this number 98 were discon- 
tinued, and in 118 others adjudications had been entered. 
This left 130 in which no adjudication had been entered, and 
which came under the provisions of the act of 1874. 

These 130 were in the same situation as the case of /saac 
Scull, which has made a test case and which owing to 
the ability and experience in bankruptcy of the learned judge 
who decided it and by whom it was carefully considered, we 
regard of no inconsiderable value. 





The facts were these :—The petition was filed on the 4th of 
June, 1874. The order to show cause was returnable on the 
13th of June, and personally served on the alleged bankrupt 
on the 5th of June. On the return day proof of service was 
filed, but the alleged bankrupt did not appear, and at the re- 
quest of the petitioning creditors the matter was adjourned 
from time to time until after the approval of the amendatory 
act of June 22, 1874, no adjudication being directed to be en- 
tered, and, of course, no adjudication being entered. The 
petitioning creditors now ask for an entry of an order of ad- 
judication as on default for want of appearance. The papers 
are in due form under the statute as it stood prior to its amend- 
ment by the act of 1874, and but for the provisions of the lat- 
ter act the right to an adjudication would be clear. The twelfth 
section of the act of 1874 proves that the adjudication in in- 
voluntary bankruptcy can be made only on the petition of 
one or more creditors of a debtor ‘‘ who shall constitute one- 
forth at least in number, and the aggregate of whose debts, 
provable under this act, amounts to at least one-third of the 
debts so provable, the provisions of the act applying to all 
cases of compulsory or involuntary bankruptcy commenced 
since December 1, 1873.”’ 

BLATCHFORD, J., after citing the statutes bearing on the 
question, says that, as in the present case, the petition does not 
state that the petitioners constitute the requisite number and 
amount of creditors, it must be held that it appears that the 
requisite number and amount of creditors have not petitioned. 
As the case was commenced before June 22, 1874, an 
order will be entercd herein by the clerk, if the petitioning 
creditors desire, granting twenty days upon the formal entry 
of such order as the time within which the petition may be 
amended, so as to show compliance with the requirements of 
the statutes to the number and amount of petitioning 
creditors, and providing that, at the expiration of that time, 
the clerk shall present to the court all papers which shall have 
been filed, with a view to such amendment of the petition, to 
the end that the matter in bankruptcy may proceed, or the 
proceedings may be dismissed, as the case may be. The only 
act of bankruptcy alleged in the petition is that the debtor, 
being insolvent, suffered his property to be taken on legal pro- 
cess, with intent to give a preference to a creditor and to de- 
feat the operation of the act. This was an act of bankruptcy 
when the petition was filed. By the act of 1874 it is no 
longer made an act of bankruptcy. The debtor being insol- 
vent, must procure his property to be taken on legal process, 
with the intent to give a preference or to delay or defeat the 
operations of the act, and all the provisions of the section of 
the act of 1874, which specifies what are acts of bankruptcy on 
which a person can be adjudged a voluntary bankrupt, are by 
it made applicable to the present case, commenced since 
December 18, 1873. Therefore, if the present petition is to 
be proceeded with at all, it must, in respect to the matter 
alleged in it as constituting the act of bankruptcy set forth, 
be amended by averring that the debtor procured his property 
to be taken. An amendment to that effect will be allowed to 
be made within the twenty days before provided for. 





—WE regret to learn that Mr. District Judge McCandless, of the United 
States District Court for the Western District of Pennsylvania, is steadily de- 
clining in health, in consequence of a paralytic stroke received about a year 


ago. 
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Negligence —Injuries to Married Women— Evi- 
dence. 


HARRIMAN ef ad. v. STOWE. 
Supreme Court of Missouri, Fuly Term, 1874. 


Hon. WAsH ADAMS, 
‘* DAVID WAGNER, 
“Wa. B. Napton, } Judges. 
‘© —H. M. VoRIEs, 
‘«* —-T. A. SHERWOOD, 


1. Negligence— Action for Injuries to Wife —Wife Competent Witness.—- 
When a suit is brought by a wife, jointly with her husband, for injuries sustained by the 
wife in consequence of the negligence or unskillfulness of defendant, the wife is a com- 
petent witness, she being the substantial party in interest. 

2. Declarations Made to Physician.—The declarations of a person suf- 
fering from injuries recently received, as to the cause of the injury, made to a physician 
called in tosee the injured party, are admissible as a part of the res geste, it appearing 
that the physician was cautioned by the court not to reveal anything prohibited by the 
Statute. 

3- Respondeat Superior—Responsibility of Agent.—While, by the 
maxim respondeat superior, the principal is alone responsible for the mere nonfeasance or 
omission of cuty of an agent, the agent is also responsible for his own misfeasance, neg- 
ligence or positive wrong. 








Karnes and Ess, for appellant; Fohnson and Botsford, for re- 
spondent. 

WAGNER, J., delivered the opinion of the court. 

The plaintiff, a married woman, in conjunction with her husband, 
brought this action for damages against the defendant for injuries 
sustained by her falling through the hatchway, which it is alleged 
was constructed by the defendant, and by him negligently, care- 
lessly and wrongfully left insecure and unprotected. 

The answer denied the allegation of negligence, and as a further 
defense, set up that the house where the hatchway was built, was 
the property of defendant's wife, and that defendant, in doing the 
work, was acting as her agent. There was a replication as to neg- 
ligence and carelessness, but it was admitted that the property 
belonged to defendant's wife. 


The verdict and judgment were for plaintiff, and defendant ap- 
pealed. Upon the trial, the plaintiff, Mrs. Harriman, was offered 
as a witness and excluded by the court. As she was the substan- 
tial party in the case under the statute, she was a competent wit- 
ness, and the ruling of the court was erroneous. Tingley v. Cow- 
gill, 48 Mo., 291; Fugate v. Price, 49 Mo., 441. But the plaintiff 
is not here as a complainant, and if the judgment is affirmed the 
error does not injure her. On the trial, E. W. Shauffler was sworn 
as a witness for the plaintiff, and stated that he was a practicing 
physician, and as such attended on the plaintiff. The defendant 
objected to his giving any testimony, because, under the statute, he 
was incompetent. This objection was overruled, 


The witness was then asked to state in what condition he found 
the plaintiff when he was called in. This question was objected to 
by the defendant, for the same reason as above given. The court 
sustained the objection, but permitted the witness to answer under 
the following restriction: ‘‘ In answering the question you will not 
reveal any information you may have received from the plaintiff 
while attending her in your professional character, which informa- 
tion was necessary to enable you to prescribe for her, a patient, in 
your capacity as a physician or surgeon.’ The witness then gave 
testimony tending to show that plaintiff was injured about noon, 
what her injuries were, that he was her physician before that time, 
and that he was called to see her between one and four o'clock of 
that day. At the same time she stated to him that the trap door 
in the kitchen had been left in an insecure condition, and that she 
stepped on it and fell through. 

The statute says that a “ physician or surgeon”’ shall be incom- 
petent to testify “‘ concerning any information which he may have 
acquired from any patient while attending him in a professional 
character, and which information was necessary to enable him to 


prescribe for such patient as a physician, or do any act for him asa 
surgeon.’ 2 Wag. Stat., p. 1374, 28. As the court restricted the 
witness from giving any information forbidden by the statute, the 
the only enquiry is whether the evidence was admissible on any 
other principle. The general rule is that evidence, in order to 
become a part of the ves geste, should consist of declarations 
made contemporaneously, or nearly so, with the main event by which 
it is alleged that the principal transaction occurred. Brownell v. 
Pacific R. R. Co., 47 Mo. 239. 

But in the Insurance Co. v. Mosley 8 Wall., 397, where the 
question was carefully and ably considered, it was declared that 
though generally the declarations must be contemporaneous with 
the event, yet where there are any connecting cirumstances, they 
may even, when made some time afterward, form a part of the whole 
res gesta. 

So, in Commonwealth v. McPike, 3 Cush., 181, the indictment 
was for manslaughter —the defendant was charged with killing his 
wife. It appeared that the deceased ran up stairs from her own room 
in the night, bleeding and crying “‘ murder.’’ Another woman, into 
whose room she was admitted, went at her request for a physician. 
A third person, who heard her cries, went for a watchman, and on 
his return proceeded to the room where she was. He found her on 
the floor bleeding. She said the defendant had stabbed her. The 
defendant's counsel objected to the admission of this declaration in 
evidence. The objection was overruled. The court decided that 
the evidence was properly admitted. It was said that it was of the 
nature of ves gestaz. It will be observed that the declarations were 
not contemporancous, but that considerable time must have elasped 
| between the time the act was committed and the declarations were 
made ; but the screams of the injured woman, her running into 
another room, her being found bleeding upon the return of the 
person who went for the watchman, all formed connecting links 
and rendered the declarations equally as satisfactory as if they 
had been made at the time the wounds were given. In the present 
case, the witness came within a short time after the plaintiff received 
the injuries, he found her suffering, and she told him how she was 
hurt, namely, by falling through the trap door. 

The accident and the declarations formed connecting circum- 
stances, and, in the ordinary affairs of life, no one would doubt the 
truth of these declarations or hesitate to ‘credit them as evidence. 
I can perceive no valid objection to their admissibility. The in- 
structions given by the court submitted the case with unquestionable 
fairness. For the defendant the court declared the law: 

First. Before the jury can find for the plaintiff it devolves on the 
plaintiffs to prove that the defendant constructed the trap-door and 
hatchway mentioned in plaintiffs’ petition, carelessly, negligently 
and unskillfully, or so left it, and that Maggie M. Harriman, the 
plaintiff, fell through the trap-door and hatchway, and that such 
falling was occasioned by the careless, negligent and unskillful con- 
struction of said trap-door and hatchway by the defendant, or in so 
leaving it. 

Second. If the jury believe from the evidence that the defend- 
ant, in the construction of said hatchway and trap-door, and in 
leaving it, exercised such care as an ordinary prudent man would 
exercise doing similar work, to prevent injuries to persons passing 
over the same, then they will find for the defendant, and it de- 
volves on the plaintiffs to prove that defendant failed to exercise 
such care. 


These instructions were sufficiently favorable to the defendant, 
and there is nothing in those given by the court on the part of the 
plaintiff which in anywise conflicts with or militates against them. 

But it is urged with great pertinacity here that the defendant, in 
doing the work, was acting as the agent of another, and that, 
therefore, he is responsible to his principal only, and not to the 
plaintiff. : 

The well settled principle of law is that, where an agent is em- 
ployed to perform or superintend work, the principal is responsible 
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| 


to third persons for injuries caused by the neglect or nonfeasance | 


action was properly brought, that the judgment was right and 


of the agent in doing the work. Morgan v. Bowman, 22 Mo. 538. | should be affirmed. The other judges concur. 


And this principle obtains though the agent exceeds his powers or 
disobeys his instructions, provided he does the act in the course of | 
his employment 
Pacific Railroad, 41 Mo. 503; Garritzen v. Duenckel, 50 Mo. 104. | 

In such cases the doctrine of respondeat superior applies, and | 
the liability is cast upon the master who employed the agent and 
caused the work to be done. Barry v. St. Louis, 17 Mo. 121; 
Clark v. H. & St. Jo. R. R., 36 Mo. 202. 


Judge Story says the distinction ordinarily taken is between acts 
of misfeasance or positive wrongs, and nonfeasance or mere 
omissions of duty by private agents. The law on this subjeet as 
to principals and agents is founded upon the same analogies as 
exist in the case of masters and servants. The master is always 
liable to third persons for the misfeasances and negligences and 
omissions of duty of his servant in all cases within the scope of his 
employment. So the principal in like manner is liable to third 
persons for the like misfeasances, negligences, and omissions of. 
duty of his agents, leaving him to his remedy over against the 
agent in all cases where the tort is of such a nature that he is en- 
titled to compensation. The agent is personally liable to third 
persons for his own misfeasances and positive wrongs, but he is 
not in general liable to third persons for his own nonfeasances or 
omissions of duty in the course of his employment. His liability 
in these latter cases is solely to his principal; there being no pri- 
vity between him and such third persons; and the privity exists 
only between him and his principal. Therefore the general maxim 
as to all such negligences and omissions of duty is, in cases of 
private agency, respondeat superior (Story on Agency, 2308), and 
such is the general doctrine. 2 Kent Com., 1o Ed. 878, note; Pars. 
Cuntr. 5th Ed. 66; Colvin v. Holbrook, 2 Comst. 126; Denny-v. 
Manhattan Co., 2 Denio 118; 1 Bl. Com. 413. 


The true distinction, as stated by Story, is between acts of mis- 
feasance or positive wrongs and nonfeasances or, mere omissions 
of duty. In the latter case the master or principal is alone liable 
to third persons; whilst in the former the responsibility rests upon 
both the principal and agent. Thus in Wright v. Wilcox (19 
Wend. 343), COWEN, J., speaking for the court, says: ‘In a case 
of strict negligence by a servant while employed in the service of 
his master, I see no reason why an action will not lie against both 
jointly. They are both guilty of the same negligence, at the same 
time and under the same circumstances ; the servant in fact and 
the master constructively by the servant his agent.’’ Lord Hott, 
in his celebrated judgment in Lane v. Cotton (12 Mod. 488; S.C., 


Ld. Raymond, 646, 655), says that for the neglect of the servant | 


third persons can have no remedy against him, but that the master 
alone ischargable. But for a misfeasance or actual tort an action 
will lie against the servant because he is awrong-doer. The same 
views are confirmed in numerous adjudge cases. Cary v. Web- 
ster, 1 Strange, 480; Montford v. Hughes, 3 E. D. Smith, 591 ; Suy- 
dam v. Moore, 8 Barb. 358; Phelps v. Wait, 30 N. Y., 78. 


The present case seems to be one, not of mere nonfeasance or 
omission, but of strict negligence or wrong. The agent undertook 


| BLEDSOE, COMPTROLLER, v. 





and proceeded to build the trap-door, but did it so negligently 
as to cause the injury; under such circumstances the action would 
be maintainable against the agent and the principal also. The 
answer states, and the pleadings admit, that the house upon which 
the work was done was the property of defendant's wife, and that 
he was acting as her agent. But it is not averred, nor does the 
case anywhere show, that it was her separate estate. If she simply 
owned the fee simple, as is inferyed from the pleading, then the 
defendant, in constructing the trap-door, was acting for himself as 
well as for his wife, for the uses, rents, and profits of the wife’s 
realty belong to the husband during coverture. 


Under any view that we can take of the case, we think that the 





JUDGMENT AFFIRMED. 





Douglas v. Stephens, 18 Mo. 362; Minter v. | State Aid to Railroads—Mandamus against Comp- 


troller of State. 


THE INTERNATIONAL 
RAILROAD COMPANY. 


Supreme Court of Texas, Fuly, 1874. 


1. Railway Aid Bonds—Mandamus against State Comptroller.—A man- 
damus will not lie in the District Court of Texas against the comptroller of the State to 
compel him to countersign bonds of the state which, by an act of the legislature, are 
authorized to be issued in aid of a railroad. 

2. Nature of Comptroller's Office under Texas Constitution.—By the con- 
stitution of Texas the executive power of the state is not vested in the governor alone, 
but in the chief officers of the executive department of the government. These consti- 
tute the executive magistracy of the state, of whom the comptroller is one, his powers 
and duties being defined by the constitution. It follows that a mandamus will no more 
lie against him than against the governor 


J. W. FERRIS, special judge, delivered the opinion of the court: 
This case is brought here by an appeal from the judgment of the 


‘district court, awarding a peremptory mandamus against the ap- 


pellant, A. Bledsoe, comptroller of the state of Texas, and com- 
manding him to countersign and register five hundred state bonds, 
calling for one thousand dollars each. 

The action is based upon an act of the legislature of this state, 
passed August 5, 1870, entitled, ‘‘ An act to incorporate the Inter- 
national Railroad Company and to provide for the aid of the state 
of Texas in constructing the same,’’ and more particularly upon 
the ninth section thereof, which is as follows : 

“Section g. In order to secure and promote the rapid construc- 
tion of said railway, and thereby afford cheap and necessary fa- 
cilities for emigration into the state, as well as speedy communi- 
cation between the northeastern and southwestern boundaries, and 
with the Eastern and Northern states, and to meet as soon as prac- 
ticable the wants of the people of this state in promoting the set- 
tlement of the vacant lands and the development of its resources, 
the state of Texas consents, binds and obligates itself to donate, 
and hereby grants to said company the bonds of the state of Texas 
to the extent and amount of ten thousand dollars per mile for each 
mile of said railroad constructed under this charter; said bonds to 
be of the denomination of one thousand dollars each, payable to 
the company, or bearer, in thirty years from the date thereof, with 
interest at therate of eight per cent. per annum, payable semi- 
annually, viz., on the first day of January and the first day of ~ 
July of each year; said bonds to have coupons attached for each 
installment of interest which may become due, which said cou- 
pons shall be made payable upon presentation at the city of New 
York, through such agents of the state as the governor may select 
and appoint to pay the same; said bonds shall be signed by the 
governor and treasurer of the state of Texas, and countersigned 
and registered by the comptroller, with the seal of the state of 
Texas affixed thereto, and shall be delivered by the governor to the 
president, or such other officer of said company as shall be spe- 
cially appointed to receive and receipt for the same, on the sworn 
statement of the chief engineer of said company, and the written 
report of such officers or agents of the state as the governor may 
have appointed for that purpose, that ten miles of said railroad 
have been completed in a thorough and substantial manner; 
which affidavit and report, together with the receipt for said bonds, 
shall be filed in the office of the secretary of state; provided, that 
no bonds, under this act, shall be issued to said company until it 
shall have completed at least twenty miles of said railroad, where- 
upon said bonds shall be issued and delivered for that amount of 
said railroad, and thereafter for every ten miles, according to the 
terms and conditions of this charter. 

‘The comptroller of the state shall cause to be assessed a tax upon 
all taxable property, real and personal, in the state, and upon ali 
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occupations, proportioned to the taxes levied by general law on such 
property and occupations, a sum sufficient annually to pay the ac- 
cruing semi-annual interest on said bonds, and two per cent. 
as a sinking fund, which said sum shall be assessed and collected 
and deposited in the treasury of the state, subject to the order of 
the governor, to meet the payment of the interest coupons and the 
principal of said bonds, as soon as and whenever the same shall 
become due; provided, that no greater tax shall be assessed and 
collected by authority of this section than may be needed from 
time to time to pay said interest and sinking fund.” 

In the petition of the appellee it is represented that the Inter- 
national Railroad Company is a body politic and corporate, cre- 
ated and established under said act; that there was granted to 
said company the right to construct and own a railroad, and to 
maintain the same across the state of Texas, and upon a line des- 
signated in said act; that, after being duly organized, the said com- 
pany raised the necessary means and completed fifty-two miles of 
railroad, and fully equipped the same within the time required by 
said act; that the same was duly reported to the governor, who 
thereupon appointed two persons as agents of the state to examine 
and report upon the work ; that it appeared, from the sworn state- 
ment of the chief engineer of said company and the report of said 
agents, that said fifty-two miles of railroad work was of a superior 
quality, and was in full compliance with the requirements of said 
act ; that, thereupon, the said governor, under said gth section of said 
act, caused five hundred bonds of the state of Texas, each for the 
sum of one thousand dollars, to be prepared, the same having cou- 
pons attached and to run for thirty years; that the said governor 
signed the said bonds and transmitted them to the treasurer, who 
also signed them ; that when the same were transmitted by the treas- 
urer to the comptroller, he failed and absolutely refused to coun- 
tersign and register the same ; that it was the duty of said officer 
under said gth section, to countersign and register said bonds (a copy 
of one of the bonds and a coupon attached being brought into 
court) ; that said company has no other remedy but that which can 
be afforded by the writ of mandamus commanding the said comp- 
troller to countersign and register said bonds; and thereupon a 

‘peremptory mandamus is prayed for at the hearing in the district 
court. 


There were general and special demurrers to the petition and 
an answer to the merits by the defendant. After the several de- 
murrers were overruled, a trial was had on the facts; and upon a 
jury verdict, judgment final was rendered against the defendent. 
There was also an intervention by the state of Texas, but as the 
same has been abandoned, no further notice need be taken of it. 

The questions which first properly come up for consideration by 
the court, and which have been fully and ably discussed by the 
counsel, arise upon the demurrers, and are these: 

1. Does the record present a proper case for a mandamus, con- 
sidered on general principles ? 

2. Has the district court the power and authority to compel the 
comptroller of the state of Texas to countersign and register the 
state bonds? 

[After quoting from the statute as to the duties of the comp- 
troller in respect to the issue of the bonds, to show that they were 
not merely ministerial, and from the constitution to showthe char- 
acter of this officer, the conclusion is reached that the case is not, 
on general principles, a proper one for mandamus. On the second 
question we give below the opinion in full. | 

Second. It is considered that the district court has not the power 
and authority under the constitution to compel an officer of the 
executive department of the government to perform an official 
duty. This conclusion must follow from the structure of our gov- 
ernment, and the distribution of powers under the constitution, be- 
tween the independent departments of government. 

This question was first raised and elaborately discussed in the 





United States court, in the case of Kendall v. The United States, be- 





fore referred to, and in the opinion of the court it was announced 
that ‘‘ the theory of the constitution undoubtedly is that the great 
powers of the government are divided into separate departments, 
and, so far as these powers are derived from the constitution, the 
departments may be regarded as independent of each other.” 12 
Peters, 609. In the same case, Chief Justice TANEY, delivering a 
separate opinion, declined to discuss the question, saying that ‘‘ the 
office of postmaster-general is not created by the constitution, nor 
are its powers or duties marked out by that instrument. The office 
was created by act of Congress, and it may limit its powers and 
regulate its proceedings.” Id. 625. It is noticeable, however, 
that the court in its rulings in that case, and in all cases since that 
time touching the subject, has disclaimed any interference with the 
powers and official duties properly appertaining to the heads of the 
executive departments of the government. 14 Peters, 515; 17 
How. 303; 6 Wheat. 349. 

This right of interference was expressly disclaimed by the court, 
as before shown, in the case of the United States v. Guthrie 17 
Howard 303, and it was then said, that whenever the court has as- 
sumed to exert its power against any executive officer, it was only 
as ‘‘to acts of a character rather extraneous and required of the 
individual rather than of the functionary.”’ Id. 303. It would 
seem that when a want of power in the courts to enforce a man- 
damus against a high executive officer has not been conceded, 
nearly the same end has been practically reached by a liberal con- 
struction as to the judgment and discretion necessary and proper 
to be exercised by such officers. 

The question may be said to have been authoritatively set- 
tled in this state under the constitution of 1845, in the case of The 
Houston Tap and Brazoria Railway Company v. Randolph, 24 
Texas 335. The opinion appears to have been rendered after a 
contest, showing research and ability, and by a full court. The 
following quotation from the opinion is here made: 

‘“‘The second article of the constitution provides, ‘that the power 
of the government of the state of Texas shall be divided intothree 
distinct departments, and each of them be confined to a separate 
body of magistracy, to-wit: those which are legislative to one; 
those which are executive to another, and those which are judicial 
to another, and no person or collection of persons, being of one of 
these departments, shall exercise any power properly attached to 
either of the others, except in instances herein expressly permit- 
ted.’ Here is a direct prohibition of the blending of the depart- 
ments. It contemplates that the persons employed in each de- 
partment will be wise enough and honest enough to discharge the 
duties entrusted to them, without the aid or interference of the 
others ; and it is a full warrant for each department to disregard 
and repel such interference. For, as before said, each one of these 
departments acts under a delegated, limited authority, and if one 
exceed its authority by usurping powers not belonging to it, its 
act is a nullity, not binding upon the other departments, and may 
be totally disregarded by them. If the governor were to dictate 
to the judges the judgments to be pronounced, and enforce obe- 
dience by his power over the militia, the usurpation would be start- 
ling indeed, and too plain for discussion, not any more so in prin- 
ciple, however, than for the District Court of Travis County, or the 
supreme court of the state to require by its mandate that the gov- 
ernor of the state shall sign a patent to land, or the comptroller 
shall audit an account, or the treasurer of the state shall pay a 
draft upon the treasury.”’ 

Since that ruling was made two constitutions of the state of 
Texas have been made (that of 1866 and that of 1869), and the 
same inhibition as to the exercise of power by persons of the dif- 
ferent departments of government, is retained, and doubtless with 
a full knowledge of the ruling of the court on this important ques- 
tion; and as if it were intended by the framers of the constitution 
now in force, to leave no room for judicial construction, that 
instrument is made to expressly define the different executive 
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officers which’ constitute the executive department—one of which 
is the comptroller of public accounts (Art. 4, Sec. 1). And with 
reference to the comptroller, among others, it expressly defines his 
powers and marks out the line of his duties (Art 4, Sec 20), which 
was never done before in any constitution of this state. 

It is observable, also, that whereas under the old constitution the 
supreme executive power was vested in the chief magistrate, under 
the present constitution it is vested in the entire magistracy com- 
posing the executive department, with the powers of each separ- 
ately defined. Are all these changes meaningless? Surely not. 
They must have been intended to more clearly define the bound- 
aries of power between the three great departments of the 
government, and also between the different offices comprising the 
executive department. 

These considerations furnish additional and very strong 
reasons why the court should adhere to the ruling made ip the 
above case of the Houston Tap & Brazoria Railroad Company v. 
Randolph. 

In the different states of the Union the executive power is vested 
in the governor, while in this state, as before stated, it is vested in 
the magistracy composing the executive department. Dennett, 
Pet’r, 32 Maine, 508; Mauran v. Smith, 8 R. I. 192; State v. The 
Governor, 1 Dutch’r, N. J. 331; Low v. Towns, 8 Ga. 360; Hawk- 
ins v. The Governor, 1 Ark. 570. 

If there is no other remedy than by mandamus against the 
comptroller for the non-performance of official duties, the same 
could be said of the governor and of a judge of the court. It is as 
reasonable to suppose that one officer would act up to the perfor- 
mance of duty as faithfully as another. Evidently, this independ- 
ence of power in the different departments was intended to act as 
a check and restraint against usurped authority. 

The decisions of the supreme court of this State are relied on as 
authority in support of the jurisdictional right of the court to 
award a peremptory mandamus in this case. It may be well to 
determine the weight of such authority by examining into their 
origin and history. 

First, it must be considered, that a petition for writ of mandamus 
has never been sustained in this state against the governor, secre- 
tary of state, comptroller, treasurer, or auditorial board, though 
many have been filed and prosecuted. They have been sustained 
against the commissioner of the general land office, in very few 
instances, perhaps three or four,, out of the numerous cases 
wherein it has been attempted. Horton v. Brown, 2 Texas R. 78; 
Ward, Com., v. Townsend, 2 Texas R. 581; H. & G. N. R. R. Co. 
v. Kuechler, 36 Texas R. 382. 

In the first case, the suit above referred to was between two 
claimants, and the writ was incidental. In the second, there was 
no statement of facts, and the rule was adopted that, “in their 
absence the legal intendment is in favor of the correctness of the 
judgment.”’ In neither of the two first cases referred to was the 
question of the right to the writ argued by the counsel, or discussed 
by the court. The early cases afterwards determined by this 
court, in which the principles were enunciated as applicable to the 
remedy by writ of mandamus, were cases in all of which it was 
held that the writ could not be sustained. And the principles an- 
nounced were assumed to be drawn mainly from the decisions in 
these two cases, and from the decisions of the Supreme Court of 
the United States upon that subject. Glasscock v. Com. Gen’l L. 
Office, 3 Tex. R. 53; Brackens v. Wells ef a/., 3 Tex. R. go; Com. 
Gen’! L. O. v. Smith, 5 Tex. R. 477; Arberry v. Beavers, 6 Tex. 
R. 464, and others. 

The rule announced by Justice WHEELER, in delivering the 
opinion of the court in the case of Commissioner of General Land 
Office v. Smith, as the conclusion thus arrived at, was: that “a 
mandamus may issue to compel the commissioner of the general 
land office to issue a patent, when it shall have been made to ap- 
pear to the court that the right of the party is clear.” 5 Tex. 480. 
Thus holding that however complete the facts or confused the law 





in the construction of it, when, after investigation in a court, the 
right is made to appear to be clear, the writ of mandamus would 
issue. That this was the exact position assumed may be seen by 
reference to his opinion in 5 Tex. 479. This, it is believed, ex- 
tended the remedy far beyond the decisions quoted from the 
Supreme Court of the United States. Indeed, it has been held by 
that court that a mandamus could not issue against the commis- 
sioner of the general land office of the United States in a case 
where there were complex facts to be examined into requiring 
judgment, and which ‘‘calls for the exercise of the judicial func- 
tions of the officer.” 

And upon this question as to whether a mandamus can be 
issued in any case against the commissioner, it is said in that 
opinion: “We have found no case in which this power has been | 
exercised. Patents are to be signed by the president in person, or 
in his name by a secretary, under his direction, and countersigned 
by the recorder of the general land office.” United States v. the 
Commissioner, 5 Wall. 565. It must be recollected, that this 


remedy was introduced in Texas mainly as an incident to suits 


between private litigants in the different counties of the state, 
which caused a statute to be passed requiring such suits against 
the heads of departments or bureaux to be brought in Travis 
county. Act of 1846, Hart. Dig. art. 643, p. 237. 

However such act may have recognized the legality of such 
suits, it could not be held, either in its terms or by implication, to 
have enlarged and extended the remedy by mandamus beyond the 
enforcement of a merely ministerial act by any of such officers 
while they were regarded as high executive officers of the state. 
5 Tex. 478. 

It must be considered also, that the office of commissioner of the 
general land office, previous to the constitution of 1869 (which 
made it a constituent portion of the executive department) was a 
mere commission to aid in perfecting and preserving land titles, 
and that the commissioner was regarded and treated by the courts 
as merely a ministerial officer whose office was created and shaped, 
and whose duties in said office were prescribed entirely by the acts 
of the legislature, and all of whose official acts and determinations, 
whether involving the exercise of judgment or not, were subject 
to be inquired into in a suit by mandamus. Norton's S. v. The 
Commissioner, etc., 2 Tex. R. 362; Comm’r General Land Office 
v. Smith, 5 Tex. R. 479, 480; Glasscock v. Comm’r General Land 
Office, 3 Tex. 53. 

The limitations of the remedy to purely ministerial acts, as an- 
nounced in the decisions of the Supreme Court of the United 
States (in 1 Cranch, 12 and 14 Peters, 6 Wheat, 6 Howard, 5 
Wallace), though quoted as a basis, were never practically applied 
to the commissioner in any of the decisions, as it was applied to 
the acts of the heads of departments in the government of the 
United States. 

It must be observed, also, that none of those decisions in ref- 
erence to the commissioner consider or discuss the question of the 
division of the powers of government, treating the commissioner 
as part of, or subject to the executive department of the state, and 
the late decision, under the constitution of 1869, is rested upon 
previous decisions, and general principles. Rail Road Co. v. 
Com’r, 36 Tex. 382. 

Under the view here presented it is not perceived that the deci- 
sions relating to the commissioner of the general land office can 
be of any great weight or authority in this case. 

At the late session of the state legislature a compromise act, or 
act of adjustment, with the International Railroad Company was 
passed, and other questions have been presented for our consid- 
eration as if an adjudication thereon was contemplated by said 
act. There is a provision in the act that the same shall not be 
considered as in any way interfering with the litigation in this 
case. 

Moreover, there is no expression recognizing the state of Texas 
as a party to the suit, 
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It having been already decided that the court has no jurisdiction 
over this case, any further opinion on the question presented would 
be extra-judicial and without authority. 

For the reasons given, it is considered by the court that the 
judgment of the court below be reversed, and that the cause be 
dismissed. 

REEVES and DeEvinE, JJ., dissented. 

REVERSED AND DISMISSED. 





Amended Bankrupt Act—Amendments in regard 
to Fradulent Conveyances not Retroactive. 


HAMLIN, ASSIGNEE, v. PETTIBONE ef a/. 


United States District Court, Eastern District of Wisconsin, 
July Term, 1874. 


Hon. James C. Hopkins, District Judge. 


1. The provisions of the amendments of 1874 to 2% 35 and 39 of the bankrupt act 
which recite that, n order to make certain sales, conveyances, etc., void, they must have 
been made by the debtor, knowing that they were in fraud of the act, do not apply to 
proceedings commenced before the first day of December, 1873. 


Jackson and Felker, for Plaintiff; ZL. S. Dixon, for Defendant. 


HopkIns, J.—This action was commenced before the passage of 
the amendments to the bankrupt law, on June 22d, 1874, and the 
proceedings in bankruptcy were instituted long before the 1st day 
of December, A. D. 1873; and the sale sought to be set aside and 
avoided by the assignee in his case, as fraudulent, was made 
long before that time. 

The case was tried and submitted to the jury without objection 
or exception, upon the theory that the recent amendatory act did 
not apply ; at least no pretense of that kind was made on the trial. 

The jury returned a verdict for the plaintiff for the value of the 
property claimed, thereby finding that the sale, by the bankrupt, 
of the property in question to the defendants, who werc his creditors, 
was fraudulent under the law. 

In the charge to the jury, no reference to the amended 
act was made; but they were instructed that the sale would 
be void if they found from the evidence the several facts 
and propositions mentioned in the original act; to which charge 
no exceptions were taken. 

On the second day after the verdict, the defendant's counsel filed 
a motion for a new trial, alleging that the court had charged erro- 
neously upon the 4th proposition mentioned in section 35 ; that the 
amended act had changed that section, so that it was now neces- 
sary, in order to avoid a sale, that the jury should be instructed that 
they must find that the party Amew that the sale was made in 
fraud of the provisions of the act, instead of that he must have had 
reason to believe so.’ It was claimed that, as the last section of the 
amended act repealed all provision of the old law znconsistent with 
its provisions, the old law was on that point absolutejy repealed, 
and, it being in its nature penal, it could not be considered as exist- 
ing for any purpose, and hence no sale could now be avoided un- 
less it fell within the provisions of the amended law, irrespective of 
the time it was made. If this question had been raised at the trial, 
or there had been a request to so charge the jury, and I had so 
charged, the result would not, I think, have been different, for the 
evidence of the guilty knowledge of the defendants was overwhelm- 
ing, so that, as far as the result of this case is concerned, it would 
have been, wholly immaterial ; and as this was a proposition that 
might have been charged if the atttention of the court had been 
called to it at the proper time, and as, in my opinion, it could not 
have affected the result, it presents a question of a purely technical 
character. I do not, therefore, feel that it would be right to set 
aside this verdict for that reason, or to allow that exception to the 
charge, after verdict. When a charge is wrong in principle, and the 
error is of such a nature as not to have been avoided, if the atten- 
tion of the court had been called to it at the time, by a proper ex- 


ception or request, I allow an exception to be filed after verdict, but 
when it relates to a matter that might have been corrected on the 
spot, without overthrowing the whole theory of the case, I think it 
due to the court and to the adverse party, that the attention of the 
court should be called to it at the proper time. The rights of the 
successful party are involved and the court should not sacrafice 
them. 

This is a sufficient ground for denying the motion, but, as the 
question is one of great ithportance and of general interest, I may 
as well state a further reason for the denial, which covers the 
ground upon which the motion was based. This was a case of in- 
voluntary bankruptcy, and the right of the assignee to recover back 
property transferred by the bankrupt, in payment of his debts, from 
the creditor so receiving it, is not alone conferred by the 35th sec- 
tion of the act, but such right was given by section 39 also. So it be- 
becgmes necessary to ascertain what the effect of the amendments is 
nupo that section as well as upon section 35. Sec. 12 of the amended 
act, changes section 39 by inserting the word ‘“‘ £xew’’ where the 
words ‘‘ reasonable cause to believe ’’ were understood in the orig- 
inal section, being like the third amendment to section 35. But 
section 39, as amended, provides that its provisions shall apply to 
cases commenced since Dec. 1, 1873, so that, as to cases like this, 
commenced before that time, the original act was not changed. 
The class of cases to which it should apply being designated, it left 
all others to proceed as if it had not been passed. It, in that re- 
spect, was restrictive of its operation, and section 21, the repealing 
section, does not change or effect the original section as 
to cases commenced before that time, for that only repeals 
such acts and parts of acts as are ixconsistent with the provi- 
sions of the amended act, and as the amended act, or this section 
of it, by its terms, only applies to cases commenced since Decem- 
ber Ist, 1873, it is not inconsistent with the original act except as 
to cases commenced since that time. Cases commenced before 
that time were excepted from its operation, and are not therefore, 
affected by it, or repealed by the repealing section. As the right 
to maintain this suit, upon the grounds and provisions contained in 
the original section 39, remains unchanged and is clear, this motion 
for a new trial should be denied. The charge of the court being in 
conformity with that section, there was no error of which defend- 
ants can complain. In this view, it might be unnecessary to con- 
sider the effect of the amendments to section 35. But as I am sat- 
isfied that the construction contended for by defendants’ counsel 
cannot be sustained, I will briefly state my reason therefor. 


Repeals by implication or by a general clause like the one in- 
serted in the repealing section of this act, which amounts to the 
same thing,.are not favored and are never extended beyond their 
necessary operation. Repealing clauses of this kind are limited in 
terms to such provisions as are zuconsistent with the amendatory 
act, and are never construed to include or alter provisions not em- 
braced in the amendments. The amended act is not inconsistent 
with any other parts of the original act than such as are affected by 
its provisions. The repealing clause is co-extensive with the 
amendments and only applies where they do and when they do. 
1. Pick (Mass.) Spaulding v. Alford, 33. So that the effect of such 
a repealing clause is very different from what an absolute repeal of 
section 35 would have been. 3 How. 636, Daviess v. Fairbairn. 
Now if it should be held that the amendments to section 35 were 
intended to apply to cases occuring after the passage of the amended 
act, the repealing clause would only apply to such cases, for only 
as to those would there be any repugnancy. The original act asto 
cases occurring before its passage would remain unaffected by the 
repealing clause. Congress fixed the time for certain portions of 
the act to take effect before the passage (section 12), and for cer- 
tain others (section 10) after; so, I think, the fair intendment is, 
that in cases where no other time was menjioned, they meant that 
the amendment should only apply to cases arising after its passage. 
This, under the circumstances, should be so considered as to such 





portions of it as changes the substantial rights of parties. I 
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do not believe Congress intended to change the act so as 
to make good contracts that were void under the original 
act, or to change those provisions of the statute so as to 
affect contracts theretofore made. It would require a very 
clear expression by the legislature to give it such effect, or as being 
intended to vary the relations of litigant parties. 4 Denio, Palmer 
v. Conly, 374; 6 Adol & Ellis, Hitchcock v. Way, 943; 3 ib, Pad- 
don v. Bartlett, 884; 9 Barn. & Cress., College of Physicians v. Har- 
rison, 954. If they had, I think they would have expressed it, in 
unequivocal language, as they did in the amendment of section 39. 

There are many provisions of the act of a practical character that 
may properly be applied in further proceedings in all cases such as 
those relating simply to the administration of the law, and as do not 
affect existing rights or the validity of contracts: Such provisions 
are of a remedial character, and may be presumed to have been in- 
tended to be applied to all cases, but such parts as relate to the sub- 
stantial rights of parties, acquired under the original law, like the 
amendments to section 35, I think it must be held Congress did not 
intend to apply to cases occurring before the adoption of the amend- 
ments. 

The question was suggested as to what extent this amendment 
had changed the original act in the respect heretofore noticed, and 
I must confess it is not without its difficulties. 

But it seems to me in almost every case, where the jury would 
be warranted in finding that the party “‘ had good reason to believe,”’ 
under the old statute, they would be justified in finding that he 
“knew” under the amended law, so that practically the amendment 
is merely a verbal one in that respect. It is a rule of universal ap- 
plication, in all cases of fraud on the part of the debtor or seller of 
property, that notice of facts sufficient to put a paty upon enquiry, 
amounts, in judgments of law, to notice, and is sufficient to charge 
the purchaser with snow/edge of the matters and things it is reason- 
able to suppose such inquiry or investigation would have discovered. 
Inquiry on the part of the purchaser having such notice, becomes 
a duty, and diligence an act of justice. A scéenter may be shown 
by circumstances, and whatever fairly puts a party upon inquiry, 
when the means of knowlegde are supposed to be at hand, if he 
omits to inquire, he does so at his peril, and he is chargable with a 
knowledge of all facts which, by a proper inquiry, he might have 
ascertained. 4vol. Kent’s Com. page 179; May v. Chapman, 16 
Mees & Wels. 355 ; Goodman v. Simonds, 20 How. 343; The “Lulu,” 
10 Wal. 202; Hill v. Simpson, 7 Vesey, 170; Smith v. Lowe, 1 
Atkyns 489; Booth v. Barnum, g Conn. 286; Pitney v. Leonard, 1 
Paige Chan. 461; Carr v. Hilton, 1 Curtis C. C. 390; Hawley v. 
Cramer, 4 Cowen, 717; Scammon v. Cole, 5 Nat. B. R. 257. 

In some of these cases “‘ notice’’ is used instead of ‘‘knowledge,” 
but as is said in Goodman v. Simonds, 20 How. sufra, it is usually 
in the same sense and that is one of its appropriate significations. 
So, if within meaning of the provisions of the original section a party 
had reasonable cause to believe that, under the foregoing rule, 
would be sufficient to put him upon inquiry, and, if reasonable en- 
quiry would show that the sale was, in fact, a fraud upon the act, he 
would be chargeable with knowledge of that fact. 

Unless this well settled is ignored, there is no escape from this 
conclusion. NEw TRIAL DENIED. 


The Mordaunt Case. 


The London correspondent of the New York Tribune, and who is evidently 
accurately informed, thus gives the history and present status of this cause 
celebre : 

There have been of late years few more pleasing illustrations of the uncer- 
tainties of English law and morals than the Mordaunt case. It was famous 
when first heard; it has suddenly become famous again by the decision of the 
House of Lords given yesterday. Lady Mordaunt, you may still remember, 
was a great beauty; one of several sisters, also great beauties, of good birth 
and better connections. When she married Sir Charles Mordaunt there were 
plenty of candid friends who predicted trouble, for reasons not necessary to be 








known names figuring as correspondents—the names, that is, of those with 
whom Lady Mordaunt was allgeed to have committed adultery. Before the 
cause could be heard, a plea of insanity was filed by Lady Mordaunt’s friends 
as a bar to the petition for divorce, and Lord PENZANCE, then judge of the di- 
vorce court, directed the question of insanity to be first tried. Upon that in- 
terim hearing the merits and demerits of the case were much gone into; there 
was, in fact, such a dish of scandal set before London society as quickened the 
appetite of the most worn-out old profligate you could meet. Royalty came 
in for its share, as, to do it justice, it generally does. The Prince of Wales 
went into the witness-box, and swore that his friendship with Lady Mordaunt 
was in all honor and propriety, and Mr. Seargant Ballantyne resisted the great- 
est temptation that ever beset a famous cross-examining counsel, when he suf- 
fered the prince to pass from the box with the single remark that he had no 
questions to ask his royal highness. The jury found that Lady Mordaunt 
was insane. The judge thereupon ordered a stay of proceedings until she had 
recovered her mind. Sir Charles was funous. He appealed to the full court, 
and the full court—that is to say, Lord PENZANCE himself, the lord chief 
Baron, and Mr. Justice KEATING—affirmed the decision of Lord Penzance by 
a majority of one. Again Sir Charles appealed, this time to the house of 
lords. I should be afraid to say how many times and by how many coun- 
sel the matter has been argued. There are long purses on both sides. It 
became certain, meantime, that Lady Mordaunt was permanently and hope- 
lessly insane; the precise contingency upon which the lord chief baron had 
been of opinion the husband should be permitted to proceed with his petition, 
The law lords required the attendance of the judge to advise, and six of them 
heard the arguments, two of the six being the lord chief baron and Mr. Jus- 
tice KEATING who had sat on the first appeal. Neither of them, as may be 
conjectured, changed his views. Three of the others sided with the chief 
baron, and only one with Mr. Justice KEATING, With this majority agreed the 
law lords, to wit: Lord CHELMFCRD and Lord HATHERLY, the wo ex-chan- 
cellors, who, for the purposes of this case, constituted the house of lords in its 
capacity as court of final appeal. Scotch Lord COLONSAY had sat, but died 
thereafter—not in consequence, let us hope. They were not obliged to agree 
with the majority, be it understood; might, had they so chosen, have sided 
with the minority and dissented from the majority—the judges being in such 
cases an advising, not a voting body. The two ex-chancellors accordingly 
gave judgment reversing the decision of the court below, and directing that 
court to proceed to hear and determine the suit for divorce, notwithstanding 
the admitted insanity of the wife, and to pronounce a decree upon the same, 
It is four years since the decision now overthrown was given. 
So now we are to have the whole matter over again. 





Right of Mortgagee to take Possession of Mort- 
gaged Property, when Levied on Under Execu- 
tion Against Mortgagor. 

In Lewis v. D'Arcy, Chicago Legal News, for July 4, an action of replevin 
was brought by a mortgagee, to gain possession of personal property which had 
been mortgaged to him to secure a future indebtedness, but left in the posses- 
sion of the mortgagor. The mortgage contained a clause giving the mortgagee 
the right, in case he should at any time, before the indebtedness secured by 
the mortgage became due, feel ‘‘ unsafe or unsecure,”’ to take immediate pos- 
session and sell the property. The property, by the terms of the mortgage, 
was to remain in the possession of the mortgagor until the indebtedness se- 
cured should become due, or unless the mortgagee should, for any reason, feel 
“unsafe or unsecure,"’ and elect to take immediate possession. 

The case coming before the Supreme Court of Illinois, Mr. Justice SCOTT 
delivered the opinion of the court as follows : 

“The property having been levied upon by the officer and taken into his 
possession, the mortgagee, in accordance with the provision of the mortgage, 
elected to treat the conditions as broken, and sought to reclaim the possession. 
This, we think, he had a clear right todo. As we said in Bailey v. Godfrey, 
54 llls., 507, by the express terms of the mortgage, the mortgagee was invested 
with the power to elect, and was made the sole judge of the happening of the 
contingency when he would elect to take possession of the property. It had 
been levied upon and was about to be exposed tosale. No doubt if the sale 
had taken place the property would have been bought by different purchasers 
and scattered to dfferent portions of the country. These facts afford the 
mortgagee ample reason to feel ‘ unsafe and unsecure "’ in regard to his debt. 
The contract between the parties is recognized in the law as valid, and no rea- 
son is perceived why he could not as lawfully take possession of the property 
for this condition broken, as for non-payment on maturity of the indebtedness 
secured by the mortgage. 

‘It is insisted that inasmuch as the mortgagor, by the terms of the mortgage, 


repeated. The trouble came soon enough, first in the shape of scandals, then | had the possession, he had such interest in the property as was subject to levy 
of a divorce suit brought by the husband against his wife, with some well- | and sale. This is no doubt true when the mortgagor has the right to retain the 
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possession for a definite period. This is the doctrine of Beach v. Derby, 19th 
Ills., 617, and Spaulding v. Mozier, 57 Ills., 148. The property was condition- 
ally conveyed to the mortgagee, and is only in the permissive possession of the 
mortgagor, which may be terminated at any time for condition broken, or 
when the mortgagee may feel ‘ unsafe or unsecure” in regard to his debt. 
His right to take possession cannot be defeated by the levy of an attachment 
or execution, although the levy may have been rightfully made while the 
property was in the hands of the mortgagor. Still the mortgagee’s right to 
make his elcction to reclaim it would prevail against the officer making levy, 
as well as the mortgagor himself. 

“ There is no hardship in this rule. The mortgagee, upon taking possession, 
would be compelled to offer the property for sale at once, and when his debt 
was satisfied, the remainder no doubt would be subject to the levy made by 
the officer, it should require the sale of all the property to make the mort- 
gagee’s debt. If the attaching creditor would not be injured, for the reason his 
levy was only upon the interest of the mortgagor, and the sale would show he 
had no interest.” 

Upon the right of a mortgagee of personal property to maintain trover or re- 
plevin in such cases as the above, see Spriggs v. Camp, 2 Speers, 181; Pick- 
ard v. Low, 3 Shipley, 48 ; 2 Hilliard on Mortgages, 451, 452. 


The Publication and Distribution of the Revised 
Statutes of the Unted States, and of Future Stat- 
utes at Large. 

[GENERAL NATURE — NO. 60.] 

AN ACT providing for the publication of the revised statutes and the laws of 
the United States. 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembicd, That the existing contract or contracts be- 
tween the secretary of state on the part of the United States, and Charles C. 
Little, Augustus Flagg, Henry T. Miles, and John Bartlett, of Boston, known 
as the firm of Little, Brown & Company, dated the twenty-eighth day of May, 
eighteen hundred and sixty-six, and all the other contracts between the United 
States or any officer thereof with said firm of Little, Brown and Company, re- 
specting the printing or publication of the laws of the United States, are hereby 
declared to be determined, pursuant to the powers therein reserved. 

SEC. 2. That the secretary of state is hereby charged with the duty of caus- 
ing to be prepared for printing, publication, and distribution the revised stat- 
utes of the United States enacted at this present session of congress; that he 
shall cause to be completed the head notes of the several titles and chapters 
and marginal notes referring to the statutes, from which each section was com- 
piled and repealed by said revision; and references to the decisions of the 
courts of the United States, explaining or expounding the same, and such de- 
cisions of the state courts as he may deem expedient, with a full and complete 
index of the same. And when the same shall be completed, the said secretary 
shall duly certify the same under the seal of the United States, and when 
printed and promulgated as hereinafter provided, the printed volumes shall be 
legal evidence of the laws and treaties therein contained, in all the courts of 
the United States, and of the several states and territories. : 

SEc. 3. That the revision of the statutes of a general and permanent na- 
iure, with the index thereto, shall be printed in one volume, and shall be en- 
titled and labled “‘ Revised Statutes of the United States,’ and the revision of 
the statutes relating to the District of Columbia, to post-roads, and the public 
treaties in force on the first day of December, one thousand eight hundred and 
seventy-three, with a suitable index to each, shall be published in a separate 
volume, and entitled and labeled “‘ Revised Statutes relating to District of Co- 
lumbia and Post-Roads [and] Public Treaties.” 

SEc. 4. The secretary of state shall cause the two volumes to be stereo- 
typed, and such number of each volume to be printed and substantially bound 
at the government printing office, as he may deem needful for public distribu- 
tion, as hereinafter provided, and for sale by his office. 

SEc. 5. That he shall, in like manner, cause to be edited, printed, published, 
and distributed pamphlet copies of the statutes of the present and each future 
session of congress, to the officers and persons hereinafter provided, and 
. bound copies of the laws of each congress to the number of two thousand 
copies, to be distributed in the manner now provided by law, and uniform with 
the said edition of she revised statutes. 

SEc. 6. That at the close of every session of Congress, the secretary of state 
shall cause to be distributed pamphlet copies of the acts and resolves of Con- 
gress for that session, edited and printed in the manner aforesaid, as follows: 
To the president and vice-president of the United States, two copies each ; to 
each senator, representative and delegate in congress, one copy ; to the libra- 
rian of the senate, for the use of senators, one hundred and twenty-six copies ; to 
the librarian of the house, two hundred and fifty copies, for the use of the rep- 
resentatives and delegates ; to the library of Congress, fourteen copies ; to the 


o 








Department of state, including those for the use of legation and consulates, six 
hundred copies; to the treasury department, two hundred copies; to the war 
department, including those for the use of officers of the army, two hundred 
copies ; to the navy department, including those for the use of officers of the 
navy, one hundred copies ; to the department of the interior, including those 
for the use of the surveyors-general and registers and receivers of public land 
offices, two hundred and fifty copies; to the post office department, fifty copies ; 
to the department of justice, including those for the use of the chief and associate 
justices, the judges and the officers of the United States and territorial courts, 
four hundred and twenty-five copies; to the department of agriculture, ten 
copies ; to the Smithsonian Institution, five copies ; to the government printing 
Office, two copies; to the governors and secretaries of territories, one copy 
each ; to be retained in the custody of the secretary of state, one thousand 
copies ; and ten thousand copies shall be distributed to the states and territories 
in proportion to the number of senators, representatives and delegates in Con- 
gress, to which they are at the time entitled. 

SEc. 7. That after the close of each Congress, the secretary of state shall 
have edited, printed, and bound a sufficient number of the volumes, containing 
the statutes at large enacted by that Congress, to enable him to distribute 
copies, or as many thereof as may be needed, as follows: To the president of 
the United States, four copies ; one of which shall be for the library of the ex- 
ecutive mansion, and one copy shall be for the use of the commissioner of pub- 
lic buildings ; to the vice-president of the United states, one copy ; to each sen- 
ator, representative and delegate in Congress, one copy ; to the librarian of the 
senate, for the use of the senators, one hundred and fourteen copies ; 
to the librarian of the house, for the use of representatives and 
delegates, four hundred and ten copies; to the library of Con- 
gress, fourteen copies, including four copies for the law library ; to the depart- 
ment of state, including those for the use of legations and consulates, three hun- 
dred and eighty copies ; to the treasury department, including those for the use 
of officers of customs, two hundred and sixty copies ; to the war department, 
including a copy for the military academy at West Point, fifty copies; to the 
navy department, including a copy for the library at the naval academy at An- 
napolis, a copy for the library of each navy yard in the United States ; a copy 
for the library of the Brooklyn Nav! Lyceum, and a copy for the library of the 
naval institute of Charlestown, Massachusetts, sixty-five copies ; to the depart- 
ment of the interior, including those for the use of the surveyors-general and 
registers and receivers of public land offices, two hundred and fifty copies ; to 
the post office department, fifty copies ; to the department of justice, including 
those for the use of the chief and associate justices, the judges and officers of 
the United States and territorial courts, four hundred and twenty-five copies ; 
to the department of agriculture, five copies; to the Smishsonian institution, 
two copies ; to the government printing office, one copy; and the secretary of 
state shall supply deficiencies and offices newly created. 

SEc. 8. That the said printed copies of the said acts of each session, and of 
the said bound copies of the acts of Congress, shall be legal evidence of the 
laws and treaties therein contained, in all the courts of the United States and 
of the several sfates therein. 

SEC. 9. That the said laws of each session of Congress shall also be stereo= 
typed, and printed for sale as provided in respect to the said revised statutes. 
And the copies of the said revised statutes, and of the said laws of each session 
of Congress, as issued from time to time, shall be respectively sold at the cost 
of the paper, press work, and binding, with ten per cent. thereof added thereto, 
to any person applying for the same. And the proceeds of all sales shall be 
paid into the treasury. 

SEc. 10. That the secretary of state shall cause all the copies of the revision 
of Indian treaties, made by Thomas J. Durant, now printed, to be bound, and 
the same shall be deposited with the secretary of the interior, for the use of the 
departments and officers of the government. 

Approved, June 20, 1874. 








Book Notices. 


THE BANKRUPT LAW, WITH ITS AMENDMENTS, INCLUDING THAT OF 
1874. ‘‘ The Lawyers’ Edition.” New York: Baker, Voorhis & Co., 1874. 
Price, 75 cents. 

This is the bankrupt. law of 1867, conveniently arranged with its subse- 
quent amendments, It is printed without side-notes, but each section is pre~ 
fixed with a title indicating in general terms its substance. It has a good 
index. 


THE BANKRUPT ACT OF 1867, CONSOLIDATED WITH ITS AMENDMENTS, 
INCLUDING THE AMENDATORY AND SUPPLEMENTAL ACT OF 1874. Com- 
piled, with an index, by SEYMOUR D. THOMPSON. St. Louis: Soule, 
Thomas & Wentworth. pp. 74. Price 75 cents. 

This is a useful compilation, and embraces all portions of the original act, 
and the several amendments of 1868, 1870, 1872, 1873, which are in force, and 
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the late important amendment and supplement of June 22, 1874. It has been 
arranged so as to exhibit the law as it now stands. It gives accurately the 
text, pure and simple, well arranged, with an excellent index. It is oftencon- 
venient and desirable to have the text of existing enactment,s without the re- 
pealed portions, and without an overwhelming mass of glosses, comments and 
syllabi, and this supplies that desideratum. D. 


ABRIDGMENT OF IOWA DECISIONS, INCLUDING PRACTICE AND PLEAD- 
INGS, WITH PRACTICAL FORMS. By J. D. TEMPLIN, of the Iowa City 
Bar. Vol. 1. Des Moines. 1874. 

This work, to be completed in three volumes, is intended to afford an in- 
creased facility for ascertaining the decisions of Iowa upon all the topics which 
have been brought into the field of the law by the adjudications of its courts 
since 1839, embraced in 40 volumes of reports. The author is one of the 
most industrious and painstaking of lawyers, and has occupied several years, 
since his practical retirement from the bar, in the preparation of this work. 
The other two volumes will shortly follow. The author has departed from tha 
ordinary alphabetical arrangement (but with questionable advantage) and has 
classified the topics with reference to their nature. 

To those who have the Iowa Reports, this work will be convenient to enable 
them readily to ascertain the course and present state of decisions on any sub- 
ject; and to those who have not these Reports it will be found to be a useful] 
substitute—as good as abridgments in their nature can be. 


PUTERBAUGH'’s CHANCERY PLEADING AND PRACTICE. A Practical 
Treatise on the Forms of Chancery Suits, Pleading and Practice, now in 
use in the State of Illinois, and wherever the same System prevails. With 
Forms of Bills, Answers, Pleas, Demurrers, Exceptions, Petitions, Orders, 
Decrees, etc. By SABIN D. PUTERBAUGH, late one of the Judges of the 
Circuit Court. Chicago: Leslie Puterbaugh, Agent. St. Louis: Sold by 
Soule, Thomas & Wentworth. 


Several years ago Judge Puterbaugh published a work on Common Law Plead- 
ing and Practice, adapted to the courts of Illinois. The bar of Illinois were not 
slow to discover its merits, and it has gone rapidly through three editions. In 
his preface to the work now before us, the author takes occasion to tender his 
grateful acknowledgments for the favor with which that work has been re- 
ceived by the profession. In doing so, he has been led by his diffidence‘and 
goodness of heart into the mistake of many authors, that of supposing that 
he is under obligations to the public, while it is they who are under obligations 
to him. We have had frequent occasion to consult Judge Puterbaugh's 
work on Common Law Pleading and Practice, and always to our satisfaction ; 
and we have never heard it spoken of except in praise. In that work he did 
for his state, and for those states having the same system of procedure at law, 
what Chitty did for England. 

The work before us bears marks in its genera] arrangement, and in all its 

details of being prepared with the same skill and care which mark the later 
editions of the author's work on practice at law. 
_ In the first fourteen chapters we are conducted by successive steps through 
the suit in chancery, from the filing of the original bill to the preparation of 
the final decree. The next five chapters treat of bills not original in their 
nature, such as supplemental bills, bills of review, etc. The next four chap- 
ters are devoted to bills of discovery, of interpleader, for perpetuating testi- 
mony, and cross bills. . Then follow chapters relating to proceedings in special 
cases, such as bills for specific performance, to redeem, to foreclose mort- 
gages, creditors’ bills, partition suits, proceedings for dower, for separate 
maintenance ; bills to quiet titles, to set aside wills, of ze exeat, and to restrain 
waste; also bills relating to trusts and proceedimgs to enforce mechanics’ 
liens. 

It must not be supposed that this work is drawn entirely from local 
sources. On the contrary, while Judge Puterbaugh has, perhaps, quoted 
the reports of Illinois more frequently than those of any other single state, yet 
he has drawn largely from the decisions of other American courts, and from 
the English cases, as well as from the leading works on equity pleading and 
practice. 

Although the merits or demerits of a book of practice can only be estab- 
lished by the tests of time and use, we do not hesitate to recommend this 
work, without qualification, to the profession in Illinois, and in those states 
which have a similar system of equity procedure. 


A THIRD CHAPTER ON THE RULE IN MINOT’S CASE. By a Layman. pp. 
48. NewYork: G. P. Putnam's Sons. Association Building, Fourth Avenue 
and Twenty-third Street. 1874. 

Lawyers frequently make use of the expression “legal reason,” in such 

a manner as to convey the idea that there must be some difference between 

reason when applied by cultivated lawyers to legal questions, and reason when 

applied by other persons to other subjects. If we except the fact that a cul- 





tivated legal mind, when reasoning on legal subjects, has in his possession a 
greater number of facts—a greater aggregate of knowledge from which to de- 
duce his conclusions, there is no difference between legal reason and any 
other reason. Legal reason consists simply in common sense—the sense 
which people generally possess, guided by an enlarged degree of knowledge 
as to legal matters, and applied to legal subjects. There is no reason why 
intelligent persons, who are not learned in the law, should not reason sensibly 
and even cogently upon many legal questions. And it may sometimes hap- 
pen that such persons will arrive at more just and enlightened conclusions 
than trained lawyers, from the very fact that they approach the examination 
of the question with their minds free and untrammeled by that educated and 
habitual deference to precedents—that almost childlike acquiescence in the 
law as it has been decided—which is at once the best and the worst trait of our 
profession. Unless we are mistaken, the pamphlet before us affords a happy 
demonstration of this fact. i" 

In the case of Minot v. Paine, 99 Mass. 101, determined in the Supreme 
Judicial Court of Massachusetts in 1868, a testatrix devised her estate toa 
trustee to hold and manage as to him might seem prudent and judicious, “with 
full powers of sale and conveyance, and change of investment in the manage- 
ment thereof, and directed him to pay the wet income as often as convenient 
to her grand-daughter during her lifetime, remainder to other persons, etc. 
Now a part of this estate consisted of shares in a certain railway company, 
and another part the trustee invested in shares in another railway company. 
These companies declared dividends known as cash dividends, and also divi- 
dends known as stock dividends, or increase dividends. Of course there was 
no question that the cash dividends were “ net income,’’ and should be paid 
over to the life tenant ; but whether the stock or increase dividends belonged 
to the life-tenant or were to be held for the remainder-man, the trustee was in 
doubt, and asked the direction of the court. There was no dispute upon the 
pleadings as to the facts ; and Chief Justice CHAPMAN reserved the case for 
a full bench, and it was unanimously held that while the cash dividends were 
income to be paid to the legatee for life, the new shares were capital to be 
held for the legatee in remainder. This case thus established the principle 
that in Massachusetts stock dividends are to be regarded as principal, and 
cash dividends as income ; and in the subsequent case of Leland v. Hayden, 
102 Mass. 542, this principle is said to be settled. 

As nearly as we can understand Layman’s argument, he objects to this rule 
on two grounds, which, if they are ‘“‘ well taken,’ have, it must be admitted, 
considerable force: 1. That there is no justice in it. 2. That there is no 
sense in it. 

He urges that there is no justice in it, because it takes one man's property 
away from him, arbitrarily and capriciously, and gives it to another; and that 
there is no sense in it, because it makes a flimsy distinction between earnings 
—surplus accretions, which are divided in money, and those which are 
divided in stock. ; 

Whether such accumulations are to be considered as capital going to the 
remainder-man, or as income, going to the life-tenant, is not left to depend on 
the intrinsic nature of the thing itself, but upon the manner in which the 
directors of the corporation see fit to divide it. If they see fit to divide it in 
money, it goes to the life-tenant; if they see fit to divide it in additional 
stock, it goes to the remainder-man. Now, in reason and sense, it cannot 
make any substantial difference to the life-tenant whether it comes in money 
or in stock, so that he gets it; for if it comes in money he can convert it into 
stock, and if it comes in certificates of stock he can convert them into 
money. In either case he gets his bread and butter, the icome which the 
testator intended he should have, and the remainder-man gets the principal, 
undiminished and unimpaired, which the testator intended he should get. 

This appears to be the third pamphlet which Layman has written on the 
“Rule in Minot's Case:"’ We have not had the pleasure of seeing the other 
two. The first was entitled ‘Common Sense versus Judicial Legislation,” 
and was noticed in 5 American Law Review, 540. The second was entitled 
“ Stock Dividends ; The Rule in Minot’s Case Restated with Variations by 
the Supreme Judicial Court of Massachusetts,” and was noticed in 5 Ameri- 
can Law Review, 720. This last notice combated at length the position taken 
by Layman, or rather apologized for the decisions of the Supreme Judicial 
Court of Massachusetts, which he criticised. As an illustration of the happy 
manner in which Layman disposes of the arguments of the writer in the Law 
Review, we may quote the following paragraph from that journal, with the 
reply which is now made to it in the pamphlet before us : 

“A well managed corporation,”’ says the Review, “ is not unlike a vineyard 
in which the vines are each year growing larger and stronger, and more capa- 
ble of producing fruit, while the annual crop is removed for consumption, 
And if a vineyard were devised to a tenant for life, and at his death toa 
remainder-man, the tenant for life would only be entitled to the fruit of each 
year; while the increase of the vines, the new stalks with the old, would 
benefit the life-beneficiary only as they became capable of producing, but 
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would finally come with their increase to the remainder-man. And in the 
management of such a trust, the careful and just steward would not fail to set 
out new scions as well as obtain an increase of the original stalks, which new 
scions would pass to the remainder-man, as well as the original vines, in- 
creased by their natural growth." This position Layman overwhelms with 
ridicule in the following passages : 

“But suppose the steward (being a remainder-man, possibly) should withhold 
the fruit of one year from the tenant for life and should expend its produce in 


’ buying a few contiguous acres, with the view of enlarging and improving the 


— neve— 99. 


vineyard. And suppose that he should withhold the fruit a second year and 
invest its proceeds in plowing and planting the newly acquired acres. His 
vineyard is now, say twenty per cent. larger, and twenty per cent. more valu- 
able than when it came into his hands. But the tenant for life, not fancying 
this loss of income for a couple of years, calls upon Mr. Steward and re- 
minds him that it is time to account for two crops. 

“* Really, Mr. Cestui,’ the steward observes: ‘I have invested the proceeds 
in permanent improvements, to perpetuate the vineyard. Observe the enlarge- 
ment of the plant—it must be gratifying to you to know that your remainder- 
man will be very much benefited by it.’ 

‘But my dear Mr. Steward,” Mr. Cestui instantly replies, ‘I should like 
to have my moneys.’ 

“ ‘Sir, look around. Si nummos requiris circumspice—there’s your money 
—won't that satisfy you? It's in the plant—there it is in serra frma—all safe 
—read Minot’s Case, sir; it is capital now, it's principal.’ 

“* But the crop is mine, and the money you received for it is mine,’ argues 
the poor tenant for life. 

“*Was yours, my dear sir—was yours—but the moment I expend it, it is 
yours no longer. But it's all there, every dollar of it.’ 

“*Then make me a deed of the new property that you have paid for with 
my money.’ 

“* That's impossible, sir. That's the vineyard. Why, sir, if I were to give 
you a deed for that part, the remainder-man would only get four-fifths of the 
vineyard, instead of the whole.”’ 

“ «But its my money.’ 

“** But the proportion, my dear sir, consider the proportion; the remainder- 
man is entitled to five-fifths of the vineyard, and would you give him only 
four? And your money, sir, is no longer money, it's vineyard, it's plant. 
Zounds, sir, you are not so unreasonable as to call for your income when I've 
made capital of it!’ 

“I think this disposes of the vineyard illustration.” 

Words could not be devised which could convey to the ordinary mind a 
clearer view of the workings of the ‘‘ Rule in Minot's case."’ If this rule be 
sound law, a corporation may do business year after year, during the whole 
lifetime of the life-tenant, turning its income into capital stock, and issuing none 
but stock dividends, all of which will go to the remainder-man (perhaps a 
person unborn), and the life-tenant will be left to starve. If, instead of 
this, the simple principle which we understand to have been decided in Earp's 
Appeal, 28 Penn. State, 368, the leading American case against Minot v. Paine, 
is applied, both the life-tenant and the remainder-man get precisely what they 
would get if the dividend had been declared in cash, and common sense is not 
dethroned, nor justice violated. 

For a full collection of authorities on this interesting question, see chapter 
18 of Perry on Trusts. 
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Summary of our Exchanges. 


The American Law Record (Cincinnati, Bloch & Co.), for August, publishes 
the Amendatory Bankrupt Act. It also contains the final installment of what 
we should take to be a very learned and interesting article, by A. T. Whatley, 
B. A., entitled “ Historical Sketch of the Law of Piracy.” It also reports 
de novo three interesting cases, as to which see our notes of cases. 


The Irish Law Times, for July 25, contains the first installment of an article 
on Life Insurance Frauds, which includes an account of the man who buried 
the same woman three times, and also an exceedingly graphic description of 
WUdderzook s case, which has already become celebrated in this country. It 
also contains a number of other readablé and instructive papers on various 
subjects, mostly selected. 


The Daily Register, for August 6, publishes Casserly v. Manners, Supreme 
Court of New York, Special Term, Van Brunt, J., holding that the authority 
granted by law to an insurance company to re-insure, is granted for the bene- 
fit of the company, and not of individual policy holders. See our Notes of 
Cases for a more extended notice of this decision. The other numbers of 
the Daily Register contain nothing of interest, except selected matter which 
we have already noticed. 





The Washington Law Reporter, for August 4, reports the case of Hill v. 
Shoemaker, Supreme Court of District of Columbia, holding that the sale of 
real estate under a deed of trust, as a whole, when it is capable of being di- 
vided, and when serious injury has been occasioned by that way of selling, 
furnishes just ground for relief in a court of equity; and that if the property 
has been consolidated and improved into a paper mili (after the deed was 
made), with fixed machinery and water power to operate the same, the sale will 
be set aside, if it is made without reference to this altered condition of the 
property. 

Its other cases are selected and have already been noticed by us. 








The Pacific Law Reporter, for July 21, publishes Knowles v. Logansport. 
Gaslight Co., published in our issue for June 25 (avfe, p 311). Also Lewis 
v. D'Arcy, selected from the Chicago Legal News, which we notice elsewhere 
in this number. Also a decision of the secretary of the interior in Born v 
B. & M. R. R. Co., holding that a settler who in good faith is residing on a 
tract of land covered by a homestead entry at the date of the cancellation of 
said entry, has a superior right to said tract, if he file, under the pre-emption 
law, in time, to a person who merely makes a homestead entry on the land the 
day the prior entry is cancelled. This decision is to be commended for its 
good sense and equity. The Reporter also reprints from the Chicago Legal 
News the case of Chicago & R. I. R. R. Co. v. Town of Lake, on the subject 
of laying out streets in a town through railway property. See our notes of 
cases. . 

The same journal, for July 28, publishes an oral decision of Mr. Circuit 
Judge Sawyer, in Fisher v. Craig, which was a bill in equity to restrain the in- 
fringement of a patent. It also publishes Thompson v, Whitman, published 
in this journal for June 25 (av¢e, p. 308). It also reprints from the West- 
ern Land Owner a decision of the secretary of the interior ruling the following 
point: ‘The general route of the Northern Pacific Railroad Company be- 
came fixed at the date of filing the map in the office of the secretary of the 
interior, August 13, 1870. The interior department afterwards recognized the 
changed line, filed Oct. 12, 1870. Parties who settled on lands outside of the 
limits of the first fixed line, but within the limits of the changed line, prior to 
notice of such change, are entitled to protection, and the company will be al- 
lowed indemnity under their grant for land so settled upon. 





The American Law Register, for August, contains an article on the maxim 
“ nullum tempus accurrit regi.’ It also publishes the following interesting 
American decisions, the first three accompanied with notes by Judge Redfield. 

Kirschner v. Conklin, Supreme Court of Errors of Connecticut—commer- 
cial paper—relative rights and duties of endorsers of accommodation paper, 
rhe same as regular business paper—subsequeni accommodation endorser may, 
recover the whole amount of note from prior accommodation endorser, unless 
there is an actual agreement to share the liability. Opinion by Parke, J. 

Boardman’s Appeal, same court—Ante-nuptial contract—provision for wife 
:n lieu of dower—funds held by trustee under such contract, and payment of 
the income from time to time to husband with wife’s knowledge—husband'‘s 
estate held liable for all such income, though received more than the statutory 
period of limitation before his death. Opinion by Foster J. 

Territory of Montana v. Lee, Supreme Court of Montana—Territories are 
not only not sovereign states, but have none of the attributes of sovereignty, 
even after they are organized by Congress—cannot pass laws for the forfeiture 
of the title of aliens to land within their boundaries; nature of such govern- 
ments discussed. Opinion by Wade, C. J. 

Rheem v. Carlisle Bank, Supreme Court of Pennsylvania—Sunday—notice 
of protest of commercial paper delivered on Sunday is a nullity—receipt of 
such notice in a sealed envelope, without reply when told what it is, does not 
amount to a waiver nor does it make a valid notice on Monday, though a new 
notice would then be in time. Opinion by Sharswood, J. 

Taylor v. Steamboat Commonwealth, United States District Court, Eastern 
District of Missouri—Maratime lien does not depend on character of the port 
where the repairs are made—in foreign port there is a presumption in favor of 
a lien, but in the home port otherwise, and it must affirmatively appear that re- 
pairs were made on the credit of the vessel—lien created by master in foreign 
port is limited to repairs necessary to enable the vessel to pursue her voyage, 


but there is no such restriction on the owners at the home port. Opinion by ° 


Treat, J. 3 

Hovey v. Home Insurance Company, United States Circuit. Court, Southern 
District of Ohio—Set-offin bankruptcy—insurance company having failed, an- 
other company, which had reinsured certain policies was entitled to buy them in 
and set them off against the claim for reinsurance—such set off is not against 
public policy, nor against the law if made before the filing of the petition in 
bankruptcy against the original insurer. Opinion by Swing, J. 

The Abstracts of Recent American Decisions, contained in the American Law 
Register, for August, embrace only the Supreme Courts of Michigan and Penn- 
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sylvania, but include the following subjects: Action, Amendment, Bills and 
Notes, Check, Constitutional Law, Criminal Law, Damages, Ejectment, Hus- 
band and Wife, Mortgage, Municipal Corporations, Navigable Waters, Neg- 
ligence, Railroad, Riparian Rights, Slander, Specific Performance, Statute, 
Street, Taxation, Vendor and Purchaser, 














Notes and Queries. 

HERMAN, Mo., July 24th, 1874. 
EpIToRS CENTRAL LAW JOURNAL :—A., being a widow, has a right of 
dower in a valuable tract of land, which dower has never been admeasured or 
assigned to her. <A. conveys her dower-right by deed, for valuable considera- 
tion, to B. Can B., by proceeding in equity against C., the present owner and 
possessor of the land, have the dower, bought from A., admeasured to 

himself ? H. 
ANSWER.—In 1 Scribner on Dower, the author, after citing the cases, of 
which there are many, and among which are Potter v. Everitt, 7 Ired. Eq. 
152; Wilson v. McLenaghan, 1 McMillan (Son. Car.), Eq. 35 ; McCubben v. 
Cromwell, 2 Har. & Gill. (Md.), 443; Strong v. Clem, 12 Ind. 37; thus states 
what seems to be the true deduction from them: ‘ The doctrine of these 
cases, recognizing the power of a court of equity to enforce the contract of a 
widow for the sale of her dower interest, when fairly made, and to protect the 
assignee in his rights, seems both reasonable and just, and is undoubtedly sup- 
ported by the weight of authority.’ Such would seem to be the law, unless 
there is something in the legislation or adjudications in Missouri, to the con- 


trary. 
CHILLICOTHE, Mo., August 10, 1874. 


Mrs Mary Eden has $3,000 cash, inherited, but not settled upon her by any 
separate instrument. With the verbal consent of her husband, she enters into 
copartnership, without written articles, with Henry Summers, in the live stock 
business, and embarks all her capital therein. By mutual consent, Mr. Eden 
acts as agent for, and on behalf of his wife, in the management of copartnership 
affairs. ‘ 

The firm failed in a year’s time, but not until Mr. Eden succeeds in with- 
drawing all his wife's capital, leaving Summers to pay the debts, some $2,500, 
which he does in a year's time, but not until Mrs. Eden has deceased, making 
her husband, by will, her sole legatee and executor. Summers brings suit in 
equity against Eden, as executor (alleging also his being sole legatee) to settle 
up the partnership and make Mrs. Eden's estate pay her share of the losses, and 
alleging all the facts herein stated. 

To this petition a demurrer is filed, the vital point of which is that Mrs. 
Eden, being a married woman, could nog enter into copartnership. 

Query. Is the suit well brought, or not ? Cc. 

ANSWER.— Unless the common law has_ been changed, relaxed or modified 
in the state where the transaction took place, our impression would be that it 
would be difficult to make the wife or her estate personally liable for losses. 








Legal News and Notes. 


— LorD O'HAGAN is to preside over the section for Economic Science at 
the meeting to be held at Belfast on the r9th of August. 


« 
— TOWNSEND SCUDDER, Esq., an esteemed member of the bar of New 
York city, died recently. 


— THEattorney general has received and accepted the resignations of J. 
Newton Temple, district attorney for the western district of Arkansas, and 
John A. Minnis, for the northern district of Alabama. 

— Hon. DAVID A. SMALLEY, judge of the United States court for the dis- 
trict of Vermont, recently suffered from a slight stroke of paralysis so that he 
is partially disabled. His case, however, is hopeful. 


EFFORTS are being made before the Pennsylvania Board of Pardons to 
secure the pardon of Udderzook, the life insurance swindler and murderer. 
The case has been set for hearing October 8th. 


— THE Irish Law Times, of July 25, says that the Right Hon. A. Brewster, 


“ex-Lord Chancellor of Ireland, is still seriously ill at his country residence 


Roebuck Grove, Clonskeagh, and that there is hardly any hope of his 
recovery. 

— MR. ATTORNEY GENERAL WILLIAMs decides that a United States 
marshal, having an attachment against goods for salvage, is entitled to take 
the property attached into his custody and hold it until disposed of by the 
court issuing the attachment. 

— AT the Warwickshire (English) assizes, recently, Mr. Justice Denman, in 
charging the grand jury, referring to drink as a prolific source of crime, men- 
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tioned, as an illustration of this, that there were thirty-nine prisoners for trial at 
the last Liverpool assizes, one-third being cases of murder, manslaughter, and 
unlawful wounding, every one of which was directly attributable to drink. 

—IT is stated that the Benchers of Gray's Inn have held anotherconference to 
consider the case of Dr. Kenealy upon the issues arising out of the Tichborne 
trial, and for the articles published in the Englishman. It was decided to de- 
prive Dr. Kenealy of his benchership, and to hereafter consider the question of 
expelling him from the bar if publications in the Englishman are continued, 

—THE San Francisco Bar Association is a live institution, embracing over 
150 prominent members of the Bar, who occupy a fine suite of rooms, extend- 
ing 120 feet from Commercial to Sacramento streets, embracing dining rooms, 
billiard rooms, smoking rooms, reading rooms, etc., and is really a social club, 
where most of its members daily lunch together at the usual recess of the courts, 
from 124 M. to 2 P. M. 

—ITis said that the estate of the late Chief Justice Chase, settlement of which 
has been slow, owing to a disinclination of the executor to sell his stocks and 
other personal property during the period of depression, will amount, when 
all his debts are paid, to about one hundred and five thousand dollars. Some 
of the securities, including one hundred shares in the Pennsylvania avenue 
street railway, have just been sold to pay small creditors, who were pressing. 
The estate owes Jay Cooke & Co., $121,000, mostly advanced on stocks, and 
Mrs. Hoyt (Judge Chase's daughter), $5,000. 

—THE new constitution of Michigan, which is to be submitted to the people 
of that state for ratification or rejection on the first of October, confers suffrage 
upon women ; prohibits special legislation ona variety of subjects named ; gives 
the governor power to vetoa part of any bill while approving the remainder ; 
extends to ten years the term of the supreme court judges; raises the salaries 
of the leading state officers, which are now even meagre ; prohibits stock “ wat- 
ering ;"’ limits the amount of real estate to be held by corporations within the 
state ; prohibits competing railroads from combining under one management 
or from “ pooling "’ their earnings, and also forbids any railroad officer or em- 
ploye, from engaging otherwise in the business of transportation. 

—SoME of the opponents ot the proposed reciprocity treaty between the United 
States and Canada, question the constitutional right of the president and senate 
to regulate duties on imports by treaty, claiming that since the constitution con- 
fers upon the house of representatives power to originate all did/s for 
the raising of revenue, and gives to congress power to “lay and col- 
lect taxes, duties, imports and excises,” this necessarily excludes the regula- 
tion of duties and imports from the treaty-making power. Our able contem- 
porary, the Financier, takes the opposite view, and quotes from the Federalist, 
and from Story on the constitution, to show that the view above indicated is 
not the correct one. 

—Mkrs. BELVA A. LOCKWOOD, the lady lawyer of Washington City, is still 
pushing business. She has recently entered suit for Mrs. C. Susan Raugh, 
against Thomas Leake, for $630, borrowed money. It is said that Leake en- 
gaged to marry Mrs. Raugh, and she loaned him the money, and also gave 
her note to enable him to set up in business preparatory to the consummation 
of the marriage ; but that he left and went to another city, and refuses now to 
fulfill his part of the contract by marrying her. We cheerfully give Mrs. 
Lockwood the benefit of this gratuitous notice, as, with the exception of Mrs. 
Bradwell and Miss Huett, she seems to be the only lady lawyer that has done 
anything, except to swing around the circle and deliver lectures. 


—THE San Francisco Bar Association embraced the opportunity of the 
presence of the distinguished jurist, David Dudley Field, in this city, for forty- 
eight hours last week, en route from Australia to New York, to give him an 
improvised reception at their club rooms, 634 Sacramento street. On the 
mere rumor that Mr. Field might visit their rooms on Monday, they were more 
than usually filled, and the members of the Bar had the pleasure of a brief in- 
terview with a gentleman whose connection with the revision of the law has 
already secured to him a permanent place among historic legislators. The old 
lawyers, whose labors had been increased by the result of his works, and the 
younger ones, whose studies had been shortened by them, were equally glad 
to take by the hand one whom all must recognize as facile princeps in his art. 
If the occasion was as pleasant to Mr. Field as it was to those who met him — 
and it seemed to be — it was a great success. Mr. Field appeared to be in ex- 
cellent health and spirits —Pacific Law Reporter. 


— ARTIST OR TRADER ?—A curious case was recently before the Court 
of Appeal at Paris. The question arose whether a chef de clague was a 
trader, so as to be liable to the bankruptcy law. It appeared that M. Goud- 
chon was a contractor for dramatic success, and was attached in that capacity 
to several theatres. It was his duty to form, instruct, and direct a band of 
men, who every night ensured vigorous applause for the actors and plays. 
Having been adjudicated bankrupt in his absence by the tribunal of com- 
merce, he now applied to the court to annul the adjudication on the ground 
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that he was not a trader. His counsel entered into a learned discussion of the 
origin of the c/ague, and its history in ancient and modern times. He con- 
tended that the chef could not in any proper sense be considered a trader. 
His payment from the managers of the theatres was only in free admissions, 
which he sold at a low rate to the c/aguers. His gains consisted chiefly in 
gratuities from actors and actresses who desired specially rapturous applause. 
Under these circumstances it was contended he was an artist, and not a 
trader. The court, however, declined to take this view, and confirmed the 
order of the tribunal of commerce.—/rish Law Times. 








Notes of Cases. 

Our notes of English cases are from the Law Times. Our notes of cases decided in 
the New York Court of Appeals and in the New York Commission of Appeals are 
from the Albany Law Journal. Those decided in the Supreme Court of Uhio are 
from advunce sheets of the 24 Ohio State Reports, furnished by Messrs. Rolert 
Clarke & Co., of Cincinnati, or from the American Law Record (Cincinnati). ‘i hose 
decided in the Kentucky ( ourt of Appeals are from the American Law Record. Those 
decided in the Supreme Court of the United’ States are from printed opinions in our 
possession Those decided by the Supreme Court of Michigan are from Chaney's 
Quarter y Digest Others are from cases reported in our exchanges, unless otherwise 
stated. 

Slander—Imputation of Want of Chastity.—Imputaticn of want 
of chastity ina female is actionable ger se (Comp. Laws, 3 6170), and no 
averment of special damages to show a cause of action thereon is needed. 
The plaintiff may, without claiming special damages, show that in consequence 
of the slander she had been excluded from the society in which she had 
moved, and was affected in mind and health. (Phillips v. Hoyle, 4 Gray, 568; 
Swift v. Dickerman 31 Conn. 285.) Burts v. McBain, Supreme Court of 
Michigan, April Term, 1874. 

Evidence as to Origin of Slander.—If a witness for the de- 
,fense in slander testifies to having heard the story before the defendant told 
it, it is competent on re-examination for the plaintiff to ask from whom the 
witness had heard it. The plaintiff should be allowed to show whence the 
story came, and what there was to it. If the object was to mitigate damages 
by showing that the defendant had only repeated a common rumor, its preva- 
lence becomes a proper subject of enquiry, and the plaintiff may trace it back 
to the defendant, if possible. Ibid. 





Admissions—Evidence of Supposition.—It was held com- 
petent for a witness to testify that one on trial for slander had admitted that 
she “ supposed" she had repeated the slanderous statement. Ibi. 


. Careless Slanders.—It was held right to refuse to charge that 
if the jury believed that a person charged with slandering a woman's chastity, 
had made the statement as something she (the accused) had heard, adding that 
she did not believe it to be true, and did not intend to impute a want of 
chastity, and was not understood to impute it by those who heard her, and if 
in this way her statement, taken together, was a denial of the imputation, 
there was no ground for action, and the defendant ought to be acquitted. It 
was correct to inform the jury that there can be no excuse in law for the cir- 
culation of vile, defamatory or slanderous language against another which the 
utterer does not believe to be true. Ibid. 


Rescinding Grants to Railroads.—The Supreme Court of Maine 
has made an interesting decision, recently, in the suit of the town of Unity against 
the Belfast and Moosehead Railroad, to recover $30,000 alleged to have been 
subscribed to the stock of the company. The town had, by the required two- 
thirds vote, agreed to take this amount of stock, but before the road had 
accepted the vote, and before the line was located, the town, by a majority 
vote, rescinded its previous action. The court decided that a majority can 
reverse action taken by a two-thirds vote. 


Right of Church Committee to Refuse to Ccntinue Lease of 
Pew.—In Johnston v. Minister and Trustees of St. Andrew's Church, in the 
Superior Court at Montreal, before JOHNSON, J., the following points were 
ruled : 

1. That the minister and trustees of a voluntary organization such as the 
St. Andrew's Church, Montreal, exercising corporate powers under certain 
regulations, have a right to refuse to renew the lease of a pew in the church, 
on the expiration of the term for which it was leased; and such refusal, unless 
it appear to bc a mere cloak for malice, gives the dispossessed tenant no claim 
for damages. 

2. That where the receipt given for the pew-rent clearly defines the term of 
the lease, Art. 1658 of the Civil Code applies, and no notice is necessary to 
terminate the lease at the expiration of the term. 

3. That the civil courts, as a general rule, will not interfere with the deter- 
mination of the majority of such voluntary organization, where no civil rights 
as to property are involved. 

The case is reported in the Lower Canada Jurist for July. 











Infringement of Patent — Injunction —Damages.—A patentee 
brought an action for an injunction to restrain the sale of imitatlons of his pat- 
ented article, and also for damages. It appeared that his patented articles were 
put on the market without being stamped as required by ? 38 of the law of 1871 
(16 Stat. 203), and that, although it would have been expensive, yet it was not 
impracticable for them to be so stamped. He/d, that the plaintiff was entitled 
to perpetual injunction, and also to damages; but that the measure of his 
damages would be the difference between the prices paid by the defendants 
for the spurious articles, and those at which the plaintiff sold the genuine ones. 
Putnam v. Ludhoff, U. S. District Court, Eastern District, Mo., TREAT, J. 


Eminent Domain—Power of Incorporated Town to open 
Street through Railway Property.— In the Chicago, Rock Island & 
Paciffe Railroad Co., v. Town of Lake, Chicago legal News, July 4; S. C., 8 
Pacific Law Reporter, 22, the following question was ruled in the Supreme 
Court of Illinois: The town of Lake was incorporated under a general law of 
Illinois, with power to condemn land for the purpose of opening streets within 
its corporate limits. The Chicago, Rock Island & Pacific Railroad Co. owned 
a block of ground in said town, which they purchased in 1853 for railroad pur- 
poses. They had erected freight houses, depots and laid railroad tracks, side 
tracks, and switches in different directions, on and across the same, for the con- 
venient handling of cars and freight, and for making connections with each 
other, and they alleged that the necessities of their increasing business will re- 
quire more tracks, side tracks, and more rooom for standing cars, etc., on this 
land. The town of Lake, by and through its board of trustees, passed an or- 
dinance to lay and open a public street through a portion of block. The town, 
by its supervisor, filed a petition in the Circuit Court of Cook county, in and 
by which it invoked the law of eminent domain of the state, to compel and en- 
force the opening of the street, in which it asked that just compensation be made 
to the railroad company for private property taken or damaged by the open- 
ing of the street, and that the damages be ascertained by a jury in the manner 
required by law. To enjoin this proceeding, the railroad company filed the 
present bill. They also allege that the opening of the street through block 
B., would destroy in a great degree, the value of the premises for railroad pur- 
poses for which the land was purchased, and the injury to complainants would 
be irreparable ; that the public good and convenience, does not require that the 
street shoulg be extended through this block ; that it will not shorten the dis- 
tance to parties going either north or south ; that even if it should appear that 
the opening of the street would be a convenience to a few, still the greater good 
and convenience require that the same should not be opened, and in the exercise 


of the right of eminent domain, the greater public good must prevail in a cour: of - 


epuity ; that if the street should be opened, it would be practically useless to the 
public, by reason of the many railroad tracks in and across the same; and 
that the lives and property of persons attempting to pass over the street would 
be constantly in peril. 


The court apply the principle that, where the use for which the property is 


sought to be taken is clearly a pudiic use, the judiciary is without power to en- 
quire into and determine the necessity and propriety of taking it, and therefore 
affirm the decree of the circuit court in dismissing the bill. 


Mr. Justice CRAIG, in delivering the opinion of the court, said: “ As we 
understand the argument of appellants, they claim that they are a corporation, hav- 
ing under the law of eminent domain taken and hold this property for public uses 
and purposes, and when the appellees undertake to invoke the same law, 
and take the property for public purposes, they, appellants, have superior 
equity, and hence the courts ought and should interfere in their behalf. We 
do not regard the position taken by appellants as sound and tenable. We 
cannot believe the right of property more sacred in a chartered corporation 
than the same right in the hands of the private citizen ; both must stand upon 
the same footing. It is impossible, upon principle, to make a distinction be- 
tween rights acquired to land by a corporation, and the title held by letters 
patent by the citizens from the government. Over such the same sovereign power 
exists. The same great law of public necessity, requiring that the private right 
should yield to public exigency, must be applied to both. The citizen and the 
corporation alike accept a grant of land, with the reserved right resting over 
and upon it of the state, to retake it at such time as the public necessity may re- 
quire, upon just compensation being made. The exercise of this right of emi- 
nent domain over franchises and property held by corporations under a _ char- 
ter, is of frequent occurrence ; bridges or institutes, free ferries, turnpikes, giv 
way to railroads and canals. In fact, the whole policy of the country in re- 
lation to public roads, railroads, canals, under which lands-have been con- 
demned, rests upon this power. The principle contended for by the.appellants 
in this case, once established, one railroad could not be constructed across 
another, a highway could not be built across a railroad, nor a railroad across 
a canal, or a stream of water ata ferry; in fact the doctrine contended for 
would have a tendency to stop the improvement and development of the 
country.” 
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